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Jlo aBTOpIB 1 YNTa4iB

Pepnakuiss HaykoBo-mpakTHuHOTO (axoBoro »xypHany <«IOpuinuHUH BiCHHMK»
3amnpourye A0 CHiBpoOIiTHULTBA BYEHHUX, MPAKTHUYHUX MPALiBHUKIB, YUTAuiB, LIO
LiKaBAATbCA MpoOJeMaTHKOI XKypHasy.

Marepianu mis ony6/iKyBaHHS NMOJAIOThCS YKPaiHCbKOIO, pocificbKolo abo aHr-
JIACBKOIO MOBAaMH i NOBHHHI BiANOBiZaTH YMHHUM CTaHAAPTaM [IJs1 OPYKOBAHHUX
npaupb i BUMOraM 0 HayKOBHUX CTaTeH.

HaykoBa ctaTTs Mae MiCTHTH BCTYMHY YacTHHY 3 PO3KPUTTSIM aKTyasabHOCTi
npob/eMH JOCJiXKEHHSsl, BUKJIal OCHOBHOTO MaTepiany AOC/iIKeHHS 3 MOBHUM
OOTPYHTYBaHHSIM 3[00YTHX HAYKOBUX pe3ysbTaTiB, PO3rOPHYTi KOHKPETHi BUCHO-
BKM 33 pe3yJibTaTaMH JOCJiIKEHHS Ta IePCHeKTUBH MOJa/blIMX HAyKOBUX MOLIY-
KiB y IIbOMY Hamnpsmi.

O6csr crated, sIK npasuio, Bin 12 apkywis (keras — 14, uepes 1,5 inTepsany,
yci moJist mo 2 ¢M.), iHwi MaTepiaan — 10 6 apkyuwis. [TocuIaHHs M0 TeKCTY 0opM-
JIIOIOTBCS Y KBAaIPAaTHUX NYKKax. HamnpukiHIi TeKCTy mepen JiTepaTypoio BKasy-
I0TbCS KJIOYOBi caoBa (1o 5) MoBOM cTatTi, pesioMe YKPaiHChKOIO Ta aHTIiHChKOIO
mosamu (minimym 1800 snakis). [Tepenik mxepen (siTepaTypa) momaeThcsi MOBOK
OpHUriHaJ/y, po3TALIOBYEThCS MiCJ/s pe3loMe | Mae MICTUTH BUXIiIHI HaHi pKepeJ.

Hasa ny6aikauii Ha agpecy yv@yurvisnyk.in.ua Hagcu/IamTbhCs:
1. CTATTA Y ®OPMATI MS WORD

2. IHOOPMAIIMHA JOBIIKA:

[1pisBuie, im’s1, mo 6aTbKOBi aBTOpa

HaykoBu#l cTyminb, 3BaHHSI, MOYeCHe 3BaHHS

Micue poboTu i mocazna

KonrtakTHuil tTesedon

Anpeca esleKTPOHHOI TMOLITH

[TomrToBa agpeca mJs BiANpaBKHU APYKOBAHOTO MPUMipHHUKA

Pesiome He monaeTbcs 3a MaTepianamu ans pyopuk: «[Ipo6semMHa cutyauisi»,
«[lybminuctuxa», «Haykose xutts», «Kputuka i 6i6aiorpadis», «IOsimei»,
«[lepconanii».

Martepianu, nogani 3 MOpyIIeHHSIM BUMOT CTaHAAPTiB, 6€3 3a3HAUeHUX AOIAT-
KiB, MOBEPTAIOTbCS aBTOPOBi Ha HoOMpalioBaHHS. Pefakuis MPOBOAUTbL peLEeH3Y-
BaHHS MarepiajiB, X nepeBipky Ha muariat. Penakuis 36epirae mpaBo Ha KOpeKTy-
BaHHS MaTepiasiB ¥ yTOUHEHHS HaHMeHYyBaHHS.

Ony6sikoBaHi MaTepiany BHpPaxKaloTh MO3HUL{I0 aBTOpa, LI0 MOXKe He 36iratucs
3 LyMKOIO pejakuii. 3a BiporinHicTb (hakTiB, CTATUCTUYHUX AAHUX | iHIIKUX MaTepi-
aJliB BiANOBifa/JbHICTb Hece aBTOp abo ocoba, 110 Hajgasa Martepiad.
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METOOJIOIIA TEOPII I IPAKTHKH
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FOPUCIIPY JEHIIT

K. bopuueHko,
JOKTOD IOPHANYHHUX HayK, IOLEHT,
npodecop Kadenpu TPyLOBOro npasa Ta IPaBa COLiaJbHOTO 3a0e3NeyeHHs
HauionanbHoro yHiBepcutery «Onecbka I0puavdHa akageMis»

H. I'any3iHncbkuH,
acmipaHT Kadenpyu TPyAOBOTO IpaBa Ta MpaBa COLiaNbHOTO 3abe3MeyeHHs
Hanjonanbraoro yHiBepcuteTy «Onecbka I0pUIHUHA aKageMisi»

IMOHATTA IOPUIUYHOI BIAMOBIOJAJIbHOCTI
Y IIPABI COOIAJBHOI'O 3ABE3IIEYEHHA

IloctaHoBka mnpoOaemu. Bin-
[IOBiIHO OO BHCHOBKIB CIIeliaJbHOTr0
nocniixkeHHss BeHeuiaHcbkoi  Kowmicil
«Mipujno mnpaBoBias», «IOPYLIEHHS
MPaBOBUX IPUINHUCIB MOXYTb BUHHUKATH
He JIMIIe BHAC/IIOK HE3aKOHHOI 4u
Hen6aJso1 Ail 3 60Ky BiIMOBiMHUX Cy0 €K-
TiB, aje U uepe3 Te, IO SIKICTb 3aKOHO-
JIaBCTBA YHEMOXKJIMBIIOE [X TOTPUMaHHS
Ta HajexHe 3acTocyBaHHs» [1]. Tomy
JUIS TiATPUMAHHS NOBipH TPOMaAsH 10
3aKOHY i [Oili nepKaBH, y TOMY UHCIHI
npu pedopMmyBaHHi (3Mini) mpasoBoro
pPEryJIIOBaHHS  CYCHIJBHUX  BiTHOCHH,
3aKOHOMaBellb, Yy Mepily 4epry, 30608’ si-
3aHUH AOTPUMYBATHUCh KOHCTHUTYLIHHUX
NpPUHLMIIIB CHPaBeANHUBOCTI, PIiBHOCTI,
a TakoX CTabiNbHOCTI Ta rapaHTyBaHHS
npaB JIOAMHH, 30KpeMa U MpaBa Ha
couiajqpHUN 3axucT. BomHowac HaBiTh
y pasi 3akpin/eHHs y ranay3eBUX HOpMa-
THUBHO-TIPABOBUX aKTaX 3HAYHOI KiJbKo-
cTi e(heKTUBHUX TapaHTid MpaB JIOIUHH,
BiAMOBimHI HOpMM He 3a6e3MeuyioTh X
noTpuMaHHs. Lo (yHKIiI0 BUKOHYIOTb
3aX0[Iu IOPUIUYHOI BifNOBiAIbHOCTI.

B ymoBax, KoJW HOPMH NpO IOpPU-
JIWYHY BiINOBifAJbHICTb Y Trasnysi npasa
BiICYTHi a6o0 Julle ¢dparMeHTapHO
ypery/nboByIOTb  BIiINOBiIHY  cdepy
CYCHiJIbBHUX BiIHOCHH, MOPYILEHHS NpaB

JIOIUHHU HOCSATH He JIMIIe MacOBUH, ajie
I XpOH{UHUH XapakTep.

Ha xanb, BapTO KOHCTATyBaTH, IIO
y HauioHa/JbHOMY IIpaBi COLiaJbHOrO
3abe3neuyeHHs] CKJajacss caMme Taka
cutyauis. Tak, 4yu He HaHMoOIIMUPeEHi-
IMMH MOPYIIEHHSIMU IpaBa JIOAWHH Ha
COLjaJbHUM 3aXUCT € HeoOIPYHTOBaHA
BiMOBa y npu3HaueHHi (HagaHHi) KOH-
KPEeTHUX BHUAIB COLIaJbHOTO 3aXHUCTY,
HaJaHHS X He y TOBHOMY o00csidi du
3 TOpYLIEHHSIM BCTAHOBJIEHUX CTPOKIB,
10 CBiAUUTb NP0 HENOCTAaTHIH piBeHb
rapaHTyBaHHSl TIpaBa Ha COLjaJbHUU
3aXUCT, 1110 HEMOXKJHUBO 3a0e3MeUuTH 3a
YMOBH BiICYTHOCTi HayKOBO OOIPYHTOBA-
HOI KOHLeNL{l IOpUIUYHOI BiANOBiNaIbHO-
CTi y mpaBi coliajbHOro 3abesneyeHHs.
[IposiBoM T1i BiICYTHOCTi € TakoX uacTi
BUMANKK MOAAHHS Cy®’€KTaMH HEeIOCTO-
BipHOI iH(opMauil oo cebe, IO BMJIU-
Ba€ Ha BCTAHOBJIEHHS (PAKTy HAsBHOCTI
npaBa Ha COLjaJibHUU 3axXUCT Ta BiAmo-
BiHO MpaBa Ha MeBHUU BUJ COL{aJbHOTO
3axucty a6o Ha Horo posmip (o6esr).

AHani3 pgocaigxKeHb Ta myoJi-
Kanii. [lurtanHs opuguuHOi BiAMOBI-
JaNbHOCTI y TpaBi couiajbHOTO 3a6e3-
TeyeHHs He JicTaJi CBOr0 HaJeXXHOro
JOCJIIKEHHS], PO3KPUTI y HaBYaJbHHUX
Ta HayKOBUX IxkKepesax (parMeHTapHO

© K. Bopuuerko, B. H. Fanysincsknit, 2022 [H[EEEREEEEEEEEEEEEEE 7
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abo B3araji 3aJdllIWIdCL 0e3 yBaru
BUEHUX — MpPeNCTAaBHUKIB HAYKH IpaBa
coujanbHorO 3a6e3neuyenHs. Cepen aBTo-
piB HayKOBUX MyOJiKaLil, TPUCBIIEHNX
OKpeMHM aclieKTaM IOpUAHNYHOI BiAMOBi-
JaJbHOCTI Y Mpasi couiajsbHoro 3abesre-
yeHHs1, MoxKHa Ha3BaTu: [.C. AHzpieHKo,
H.B. bosoriny, B.4. Bypaka, O.B. l'ou-
dxosneBy, C.M. Cunuyk, B.I. Cram-
kiBa, H.M. Xyropsa, M.M. lymuna.
[IpoTe HaykoBUH AOPOOOK LUMX Ta ndes-
KUX {HIIWX HAYKOBIIiB HE NO3BOJSIE MIATU
BUCHOBKY NpO iCHYBaHHSl Yy TaJjy3eBid
Hayli LiJdicHOI HAayKOBO OOTPYHTOBAHOI
KOHUEMNUil IPUAUYHOI BiANOBiAaJbHOCTI
y mpaBi coujanbHOro 3abesnevyeHHs.

MeTor0 Hi€i crarri € BU3HAUEHHH
0Cc0ob6JIMBOCTEH IOPUAUYHOI BiAMOBiga/b-
HOCTi y mpaBi couiajgbHOro 3abesre-
YeHHS Ta, OCHOBYIOYUCh Ha HUX, (hOpMY-
JIIOBAaHHSI KOHLEMTYaJbHOTO PO3yMiHHS
CYTHOCTi OPUAMYHOI BiAMOBiAANbHOCTI
y IpaBsi couianbHOro 3abe3nedyeHHs.

Buknax ocHOBHOro Marepiajy mo-
caimxkeHHs. [lepin HixK nepefitu 10 nocnin-
JKEHHSI 0COO/MMBOCTEN IOPUAMYHOI BiANOBI-
JaJIbHOCTI y TpaBi coLja/JbHOro 3abesre-
YeHHSl BapTO BU3HAYMUTHUCS i3 3arajibHO0
TEOPETUUHOI0  KOHLEMLIEID  IOPUAUYHOL
BiAMmoBifanpHOCTi, sKa Oyle TOKJafeHa
B OCHOBY IOCJiPKYBAHOTO MOHSITTSI.

Tak, va ngymxy O.®. CkakyH, opH-
JUYHA BiANOBiNA/JbHICTb — ILe «Iepen-
OaueHi 3akOHOM BMJ i Mipa naepxas-
HO-BJIafiHOro (MPHUMYCOBOr0) 3a3HaHHs
ocobot0 BTpar O.jar ocobUCTOro, opra-
Hi3aliiHOTO i MalHOBOTO XapakTepy 3a
BYMHEHE MpaBonopymeHns» [2, c. 291].

CX02k01 TOYKH 30pYy MOTPHUMYETBCS
[ILM. PabiHoBu4y, Ha mNepeKOHAHHS
SIKOTO, IOPUANYHA BiNIOBIiNA/IbHICTD — L€
«3aKpinJieHUH y 3aKOHONABCTBi i 3a6e3-

MeuyBaHUU  JepKaBOl  IOPUANIHHUU
000B’SI30K TPaBOMOPYIIHUKA 3a3HATH
NPHUMYCOBOTO  [030aBJieHHS  IeBHUX

6Jiar, 1110 KoMy HaJexaau». ColiaJbHO0
CYTHICTIO IOPHUAMYHO! BiIMOBiIaNbHOCTI,
K 3a3Haya€ BUYEHHH, € 3[iHCHIOBaHa
«pyKaMH JepxkKaBu» IPHUPOJHA Hera-
THBHA peaklis cycrijbeTBa (mpuHaiMHi
Tiel HOro 4acTHHMU, BOJIIO SIKOI BHpaxKae
JepXKaBa) Ha MOpPyILIeHHS MeBHHUX COLli-
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aJpHUX abo ocoOHUCTHUX iHTepeciB, Ha
«TIOLIKOJKEHHS» MMeBHUX COLiaJbHUX YU
ocobucTux oJaar [3, c. 161].

Bupaetbcqa, 1mwo  cdopMysboBaHi
0.®. Ckakyn ta I1.M. Pa6inoBnuem
nediHilil MOHATTS «OPUIMYHA BiAMOBi-
JAJIbHICTb» BiANMOBiNAIOTbh KAACHUHOMY 11
PO3YMiHHIO, ITPOTE B LIJIOMy HE MOXKYTb
OyTH B3sTi 32 OCHOBY NpU BU3HAYeHHi
CYTHOCTI IOPUOWYHOI  BiAMOBimasbHO-
cTi y mpaBi couianbHOro 3abe3neueHHs
OCKiJIbKM He MICTATb y co0i »KOOHHX
03HaK, §IKi 0 MO3BOJUJU PO3KPUTH CIle-
uugiky BiINOBIOHOrO $BUILA Yy MpaBi
coljaJbHOro 3abesneyeHHs.

Jlewro iHIIMHA MigXig O BU3HAUEHHSA
MOHSITTS  IOPUAMYHOI  BiAMOBiAAJbHOCTI
c(pOpMYJBOBAHHUH Yy HAYKOBUX MpaLsX
O.I1. Henbatno, Ha IyMKy $IKOTO, IOpH-
IWYHA BiAMOBIgAJbHICTbL 1€ «CaMOCTIHHA,
iHinjaTMBHA [iAJBHICTD Y MeXKax HOPM
npaBa i TUX imeaniB, [/ OOCSATHEHHS
AKUX 1[I HOPMH TIPUHHSTHI» [4, ¢. 50].
B uinomy He 3amepeuyioud MOXKJUBICTb
BH3HAYEeHHS IOPUAMYHOI BiIMOBiga/IbHO-
CTi 4epe3 «[IisIbHICTb», BApPTO KOHCTa-
TyBaTH, WO LIMTOBaHa AeiHilisg € HaaTO
abCTPaKTHOI Ta MOXKe OYyTH 3aCTOCOBaHa
[0 3HAYHO! KiNIbKOCTi TMPaBOBUX $IBHIL,
y TOMy uHcai H Yy mpaBi coujaJbHOro
3abesneueHHs. Tak, HaNpHUKJ/IaM, HA Tepe-
KoHaHHA ['. fIKoBJ/I€BOI, Nep>KaBHUM Har-
JIIIOM i KOHTpPoOJIeEM Yy cepi coLiaJbHOro
3aXUCTy HACeJeHHS TaKOX € MisiJbHICTB,
110 CIpsIMOBaHA Ha 3abe3neueHHsT JOTPU-
MaHHSl 3aKOHOAABCTBA y cepi couiasb-
HO-3a0e3nedyBaNbHUX BigHoCHH [5, . 91].

Binbin BumpaBmaHomo y IbOMYy CeHCi
e mo3uuist C.J. I'ycapesa ta O.[1. Tuxo-
MHPOBA, SIKi CTBEPIXKYIOTb, IO <«IOpHU-
NWYHa BIANOBiJaJbHICTD — Le peaklis
Jep:KaBHUX OpraHiB abo MmocagoBUX
oci6 Ha MpaBOMOPYILIEHHS, L0 3YMOB-
JIIOE BUHUKHEHHSI MPaBOBUX BiTHOCHH,
B pe3yJbTaTi SKUX N0 Ccy0 €KTa IpaBo-
NOpPYLIeHHS Yy NepefifaueHOMY 3aKOHOM
npouecyaJbHOMY MOPSAKY 3aCTOCOBAHO
NpUMYCOBi 3aX0du, 110 TOJSraloTh
Yy BCTAHOBJIEHHi [/ TPaBOMOPYLIHHKA
000B’sI3Ky 3a3HaTH HaCJiIKIB 0CcoOHU-
CTOr0, MalHOBOTrO a0 OpraHi3aliiHOro
XapakTepy, BUA i Mipa fAKHX mepen-
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6aueHi CaHKUiIMM BiANOBITHUX HOPM
npasa» [6, c¢. 239].

Taxolo, 110 3ac/ayroBye Ha yBary,
BUJIA€ThCSs TaKOXK Touka 30py O.M. Ban-
NYPKH, SIKUHA CTBEPLXKYE, 110 «IOPUIUUYHA
BiNOBINANBHICTD MOXKE XapaKTepHU3y-
BaTUChb $IK {HCTHUTYT IPaBOBOI CHUCTEMH,
KUK MPUMYCKae 3aCTOCYBAHHS CAHKIIN
N0 cy6’eKTa, BUHHOTO Y CKO€HHi MpaBo-
nopywenss» [7, ¢. 291]. Bpaxosyiouu
Ty 0OCTaBUHy, L10 MaixXe KOXXeH HOp-
MaTHUBHO-TIPABOBUH aKT y CHCTeMi JxkKe-
pesl mpaBa coujaJbHOro 3abesneyeHHs
MICTUTDb TOJIOXKEHHS LIOLO BiAmOBigaJ/b-
HOCTI CTOPIH CyCIIiJIbHUX BIIHOCHH, YHOP-
MOBaHMX HHM, TaKHH MiAXig Moxe OyTH
LIJIKOM 3aCTOCOBaHMH [/l PO3KPUTTS
CYTHOCTi IOpDHUAMYHOI BiANOBiAANBHOCTI
y IpaBi colia/JbHOro 3a0e3MneveHHs.

BapTto 3ayBakuTd, L0 OPUIUUHIH
BiANOBiNAJIBHOCTI y MpaBi coLiaJbHOTO
3abe3rneyeHHsl IpUTaMaHHi Bci 3arasbHi
03HAaKM IOPUIUYHOI BiAMOBiZANBHOCTI,
SIKUMH €:

— TMoJsirae B peakuii xepKaBHUX
opraHiB abo MoCafgoBUX OCi0 Ha BYH-
HeHe TIPaBOMOPYILIEHHS, 1[0 3HAXOAUTb
CBid BUpa3 B o(iLiiHOMY NpaBo3acTo-
COBHOMY aKTi;

— 3yYMOBJIIO€ BHHHMKHEHHSI TMpPaBo-
BUX BiIHOCHH, §IKi BUHHKaIOTb 3 (PakTy
HelpaBOMipHOI  TOBENiHKH Ccy0’eKTa
(cy6’exriB) mpasa;

— HAaCTa€ TiNMbKHA 3a CKOEHE IPaBO-
NOpYLIeHHS,;

— CIMPAEThCS HA JIEPKABHUH MPUMYC;

— INPUTSTHEHHS! 10 HEraTHUBHO!I IOpH-
IUYHOI BiAMOBIiZaJIbHOCTI 3LIACHIOETHCS
YIOBHOBaXKeHUM cy6’ekTom [6, c. 239].

0.®. CkakyH HasBaHHH TepeJsik
03HaK JOTNOBHIOE BKa3iBKOID Ha Te,
10 TNPUTSATHEHHS [0 IOpPUAMYHOI BiA-
MOBiJaJbHOCTI 3MiHCHIOETBCH «3 CYBO-
pUM NOTPUMAHHSIM ITI€BHOTO MPOLERyp-
HO-TIPOlleCYasIbHOTO MOPSOKY i ¢opwm,
BCTAHOBJeHUX 3akoHoM. [losa mpoue-
cyaJjibHOW0O (DOpPMOIO IOpUAMYHA BiANOBi-
IaNbHICTh € HEMOXKJIMBOIO» [2, ¢. 293].

Bonnouac BiamoBimasibHICTE y mpaBi
collianbHOTO 3abe3NeyeHHs] 3yMOBJEHa
rajyseBUMU 3aauyaMd Ta creluudikoro
BiIHOCHH MiX couiajgbHO 3060B’s13a-

HUMH Cy6’eKTaMM Ta cy0’ €KTaMu, Hai-
JICHUMH MPaBOM Ha COLiaJbHUU 3aXUCT.

[To-nmepure, BizHOCHHHU y TpaBi cori-
ajbHOro 3abe3reuyeHHs MalTb PO3-
MOAIMbUMN XapakTep. Tak, Ha OYMKY
P.I. IaHOBOI, came HOpMH IIpaBa COLl-
ajJbHOro  3abe3lnevyeHHs  BilirpamwTb
BH3HAUa/bHe 3HAaueHHS y 3abesneveHHi
momuar  (ciM’7) HaleXXHUM  KHUTTE-
BUM piBHeM. Buxoxmsuu 3 1poro TBep-
I2KEHHS BUEHOI0 3p00JieHO BHCHOBOK,
10 couja/jbHe 3a0e3NedyeHHs HaJeXKUThb
JI0 Colia/ibHO-eKOHOMIUHOI cepHu KHUT-
TEIiJMBbHOCT], 10 0e3yMOBHO OXOILIIE
posnofia XKuTTeBUX Ogar [8, c. 26].
[Tlepexonanus P.I. IBanoBoi gicraso
MOJAJbILIOr0 PO3BUTKY Y HaYKOBUX Mpa-
usx O.I'. AsapoBoi ta O.€. Kossosa,
SKi CTBEpPIKYIOTb, LI0 caMme I[paBo
coujasbHOrO 3abes3nedyeHHs] MOKJIUKAHE
CTBOPUTH MepPeIyMOBH MJIs1 AOCSATHEHHS
KOXKHHUM piBHSI ONTHMAaJbHOTO 3al0BO-
JIEHHSI CBOIX MOTped, 3aXHUILATH JKUTTE-
BUE piBeHb rpomansu [9, c. 21].

[To-mpyre, xoua y UMX BiZHOCHHAX
BiICYTH$1 I0PHUAMYHA PiBHICTb, iX CTOPOHH
He HeCyTb aaMiHiCTPATHUBHOI YW KPUMI-
HasbHOI BimmoBimaibHOCTI. K 3asHaudae
C.B. BuiHoBelbKa, «OIHUM i3 cy0 €KTiB
BiIHOCHH Yy MpaBi coljanbHOro 3abesre-
YeHHS] 3aBXAU € JepKaBHUU abo Oymb-
SIKMM  {HIIMK YIIOBHOBaXKEHUM JepiKa-
BOIO OpraH, iKW 3000B’s3aHU# ab0 Mae
NpaBO HaJaTH coLiajbHe 3abe3neueHHs.
[HIMM cy6’eKTOM 3aBXIH € POMalsiHUH
(abo ciM’s1), HamieHUH MEBHUM OBCSITOM
MPaBO3MATHOCTI. 3arasbHe KOJO TaKUX
cy6’etiB (rpomasi) nocTiiHo TpaHchop-
MYETbCS | He € IOCTIMHUM, OCKIIbKH cama
cucTeMa COLjaJbHOrO 3abe3rmedeHHs] —
OllHa 3 HaUAUHAMIUHIIIUX COLiaJbHUX CHUC-
tem» [10, c. 43]. 3 uporo npuBoay BapTo
3ayBaXKHUTH, 110 BiIMIHHOCTI y cTarycax
CTOPiH BIIZHOCHUH COL{a/JbHOTO 3aXUCTY,
OJIHA 3 SIKUX BOJIEIO JIEPXKaBU € COLiabHO
3000B’s13aHOI0, a {HIlIA — yIIPaBOMOUYEHOIO
BUKJ/IOUa€ iX PIiBHICTb, NMpoTe i HaOyTTH
mepuwuM Ccy6’eKTOM CBOrO CTaTycy Ha
MiACTaBi BJAANHOTO pillleHHS AepXKaBU He
O3HaYae, L0 YYaCHUKU rasy3eBUX BiIHO-
CHH TIOB’si3aHi MK CO000I0 NPHUHLMIAMH
«BJIAIU-Ti ATTOPSIIKYBAHHS».
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[To-tpete, ocoba, HamineHa NpaBoM Ha
COLljaJIbHUH 3aXHUCT, SIK YUACHHUK Tany3eBUX
BiIHOCHH 3aBXKIU € €KOHOM{UHO 3aJeX-
HOIO CTOPOHOIO, 1110 0O6MeXye HOro Mau-
HOBY Bi/TIOBia/bHICTb.

[To-yeTBepre, y mpaBi comjasbHOTO
3a0esrneyeHHsl JI€BOBY YacTKy 3aHMaloTh
MPABOMOHOBIIOIOYI CaHKLIl, $IKi ToJAra-
I0Tb Y 3aCTOCYBaHHi MalHOBUX CTSHEHb
J0: TpPOMajsiH, sKi BHACJINOK BYHMHEHHS
BUHHUX JiiHb IPOTHIIPABHO OTPHUMAJU
Oynb-fKi BHOM COLa/JbHOTO  3aXHUCTY;
3000B’s13aHNX CY0’€KTIB y cepi corianp-
HOTO 3aXMCTY, §IKi BUHHI y HEOTpPHUMaHHi,
HECBOE€YACHOMY OTPUMAHHI, OTPUMaHHI He
y TOBHOMY 00cC$i3i yIpaBOMOYEHOI0 0CO-
6010 OYAb-SIKOTO COLaJIbHOrO HaJaHHS,
Ta [Jis OCTaHHiX (PakTUYHO He HeCcyTb
KapaJsibHOTO 3HAUeHHSI, OCKiJbKHA 3000B’s-
3aHUH Cy0’€KT BHKOHYE CBill 00OB’SI30K,
Bil SIKOTO TPOTUIIPABHO YXHUJSIBCS.

[Is o3Haka BH3HAuae came 0cob-
JIUBICTb  IOPUAMYHOI  BiNNOBiZAJBbHOCTI
y TpaBi coujasbHOTO 3a0es3neueHHs,
ockinmbky, Ha nepekoHanus O.P. CkakyH,
IOPUANYHA BiANOBIJAJBHICTE 32 CBOEID
CYTTIO € HOBUM 0O0OB’SI3KOM, L0 HE iCHY-
BaB 10 MpaBonopyuenHs [2, ¢. 291].

Bapro norogutucs 3 1.C. AunpieHko,
sKa 3a3Hayae, 10 «0COOJHUBOIO PUCOI0
NIPABONOHOBJIOUNX CAHKUIH € Te, L0
BOHU rapaHTYIOTh BillIKOAYBaHHS 3aB1a-
HUX 30UTKIiB y MOBHOMY 00csi3i. BoaHo-
yac MOBHUU o6csr He 03HAUa€ MOBHOTO
BiZILLKOAYBaHHS 30UTKiB, K Tependa-
YeHO, HANPHUKIAM, LUUBIJIbHAM IMPAaBOM»
[11, c. 132]. ¥V pasi nopymenns npasa
TPOMajsiH Ha COLiaJbHUU 3aXUCT Hali-
OHaJLHUMU HOPMATHBHO-TIPABOBUMHU He
nepenbayeHUy Hi MexaHi3M iHAekcarii
HEBYACHO BUIIJIAYEHUX CYM, Hi MeXaHi3M
OyIb-IKHX KOMIeHcalil. 3aKoHOIaBelb
YKpaiHd B SIKOCTi 3axXOAiB FOPHUAUUHOL
BigmoBigaJbHOCTI 0OMEXKHUBCH  JIULIE
NOKJaJeHHSIM Ha  [PaBOMNOPYILIHUKA
3000B’A3aHHS BUMHUTHU [ii, AKi MOBUHHI
OyJud MaTH Miclle 1le 10 BCTaHOBJIEHHS
(hakTy iCHYBaHHS MPaBONOPYILIEHHS.

Hpyrum BuUmOM CaHKWHA y mpasi
coujasbHOro 3abe3reyeHHsT € MPaBood-
MeXyioui, $Ki 3aCTOCOBYIOTbCS He 3a
OesnocepeHe  MOPYIIEHHS  TIPUIHUCIB
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colja/bHO-3a0e3e4yBalbHOIO  3aKOHO-
JIaBCTBa, a € 3aXO/aMH{ BILIMBY Ha HeJo-
OpOCOBICHUX OTPUMYyBauiB  COLjaNbHUX
HaJaHb, 110 [A03BOJSIOTh MaKCHMaJbHO
3a6e3MeunTy aapecHicTb (10 CTOCYEThCst
JlepKaBHO! ~ COL{aJbHOI ~ JIOMOMOTH  §IK
oprasisalifHo-npaBoBol (OpPMH coLiasb-
HOTO 3aXMCTY) Ta LiJbOBE BUKOPHCTAHHSI
KOIITIB (110 CTOCYEThCs 3araJbHO000B 13-
KOBOTO J€P>KaBHOTO COLa/lIbHOIO CTpaxy-
BaHHs1) Y c(hepi COLIaIbHOrO 3aXUCTY.

[TpaBoo6mMexyioui caHkLil y mpasi
coljasbHOrO  3a0e3NedyeHHsT  MOXKHa
mvidepenuioBaTi Ha ABi rpynu. Ilepma
rpyna caHKLii BKJOUae B cebe HOPMH,
CIIPAMOBAaHI Ha 3HMXKEHHA pO3MipiB
TPOLIOBUX BUIJAT Yy cdepi couiab-
HOTO 3aXHCTY UM TPUBaNOCTi 1X 3miHc-
HeHHs. [lpyra rpyna caHKLill OXOILIIOE
TNIOJIOXKEHHS, §IKi 3aKpiMJIIOITh MiACTaBU
IJIs1 BIiIMOBU B HaJaHHI TOTrO UM {HIIOTrO
BUJY COLiaJIbHOTO 3aXHUCTy, L0 J03BO-
Jifl€ MakKCUMasbHO 3a0e3NeuyuTH iHTe-
pecu ApYyroro 3 y4aCHHKIB BiAllOBiIHHX
rajy3eBUX BiJHOCHH Ta y JI00AJbHOMY
CeHCi ep>KaBH i CyCHiJbCTBA.

BpaxoByoun anamizoBaHi oco6uu-
BOCTI  IOPUAMYHOI  BiIMOBiAa/JbHOCTI
y TmpaBi coliajgbHOro 3abe3nedyeHHs,

B.I. CraukiB cpopmysmoBaB BU3HAUEHHS
BIANOBIIHOIO MOHATTH, fIKE, HA LYMKY
BUEHOT0, MOXKHA PO3KPUTH Yepes3 «Iepe-
6aveHi rany3eBUMH HOpMaMH 3aXOfH, 110
CIpsIMOBaHi Ha 1no36aBJ/eHHsl ocobu GJar
0COBGHUCTOro, OpraHisaliHOro0 Y MaKHo-
BOIO XapakKTepy 3a MOpYLUeHHS 4Yd Hee-
(beKTUBHE BUKOPHUCTAHHS COLja/bHO-3a-
GesnedyBanbHUX HOPM» [12, c. 554].
Cxo’Ke BU3HaUEHHS FOPUANYHOI BilTIo-
BillaJIbHOCTI Yy TpaBi coljajbHOrO 3a6es-
neueHHsi copmynvoBane i [.C. Awnmpi-
€HKO, Ha [JYMKYy S$KOi, <«IOPUIUYHOIO
BiANOBIJA/IBHICTIO Yy MpaBi COLiaJbHOrO
3abe3meyeHHs BapTO PO3yMiTH BU3HAUYeHi
rajy3eBUM 3aKOHOAABCTBOM 3aXOAHU IMpPH-
MyCy, CIIpsIMOBaH{ Ha LOCSATHEHHS T1paBo-
MipHOI IOBEHKU ILJISIXOM HACTaHHS AJIsl
NPaBONOPYIIHHKA HeraTMBHUX HaCJilKiB
oco6ucTOro, MaHOBOTO YM OpraHisarjii-
Horo xapakrepy» [11, c. 133].
BucHoBku. IligBogsun mincymxu
BapTO 3a3HAuUUTH, IO KOAHA 3 iCHY-
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IOUMX KOHLENUid [opUAWYHOI Biamo-
BilaJbHOCTI He MoOxKe OYTH B3sATa 3a
OCHOBY SIK €IMHA TeOpeTHUHA BiAlpaBHA
TOYKa, BiI $IKOI Ma€ BiQIITOBXyBAaTHUCS
JOCJIKEHHSl MPUPOAU IOPUAWYHOI Bil-
MOBiJAJbHOCTI y TMpaBi couiaJbHOrO
3abe3neyeHHs.  PO3KpUTH  CYTHICTb
BiNOBiNAJBHOCTI y MpaBi CoOLiaJbHOTO
3a0e3rneyeHHs] MOXKJ/UBO JIMIIE LIJISXOM
CHUHTE3Y MOJIOXKeHb Pi3HUX KOHILEMLiH.
[OpunruHa BigmoBiganbHICT y mpaBi
coljajbHOro 3abe3rnedyeHHs Moxe OyTH
BH3HAuUeHa y JAEKUJIbKOX 3HAueHHSX:
1) 9K 3aGe3nedeHHil 1ep:KABHUM TIPUMY-
coM 000B’sI30K TPABOMOPYIITHHKA 3a3HATH
HeraTUBHUX HacJiIKiB ocoGHucTOro, opra-
Hi3alifHOTO YM, TIepeBa:KHO, MaWHOBOTO
XapakTepis; 2) sx CYCMiJIbHI BiTHOCUHU
y MpaBi couiaJbHOro 3abe3neuyeHHs, LIO
BHHHUKAIOTh Mi>K yIIOBHOBaXKEHUMH Cy0 €K-
TaMH Ta NPABONOPYLIHUKOM i CIIPSIMOBaHI
Ha BiTHOBJIEHHSI 3aKOHHOCTI Yy cepi coLi-
aJIbHOTO 3aXMCTy; 3) K iHCTHUTYT NpaBa
coujanpHOro 3abe3neyeHHs, 110 BKJIOUYAE
B cebe BIiNNOBiAHI MpPaBOBi HOPMHU, SKi
BH3HAUalOTh MiACTaBU Ta YMOBHU MPUTAT-
HEeHHs1 [0 IOPUAMYHOI BiANOBiOAJIbHOCTI,
BUAM Ta TIOPSAOK HaKJIAJEHHS CaHKLiH
3a BYMHEHHSl IpaBONOpYyLIeHb Yy cdepi
COLia/IbHOTO 3axWCTy; 4) fK MisIbHICTb
KOMIIETEHTHUX CY0’€KTIB, CIPSIMOBaHY Ha
BiIHOBJIEHHS 3aKOHHOCTI Yy cepi coLiaJb-
HOTO 3aXMCTY; 5) SIK KOMILJIEKC 3aXOJiB,
10 BXHUBAIOTHCSI KOMIETEHTHUMU CY6’€K-
TaM{ 3 MeTOI0 NIPHUBEJIeHHS B MONepeaHii
HOPMAaJIbHUHU CTaH, LI0 iCHYyBaB OO MPaBo-
MOPYLIEHHS], TaJy3eBUX CYCHiJbHUX Bifl-
HOCHH, [IPaBOBOIO CTaTYCy IX Cy0 €KTiB.

Y cmammi docaidxcerno nonamms
ropuduurnoi gidnosidasvrocmi y npasi
coyianvbHoeo 3abesneuenus.

[Ipoaranrizosarno pisui meopemuumi
nioxo0u 00 pPO3YMIHHSA CYMHOCMI HOPU-
OJuuwnoi  sidnosidasvHocmi 3 MEmMor
BUBHAUEHH S MAKCUMAALHO NiOX00ALU0C0
niorpyHms 05 HAYKOBO OOIPYHMOBAHOL
KoHuenuii ropuduuroi eionosioarvrocmi
Y npasi coyiarbHoeo 3abe3neueHns.

Bcmanosaeno, ujo xodwa 3 icHy-
rouux KoHyenuitl ropuduuroi 8iono-
gidasvbHocmi He Mmosce bymu 83ama

3a ocHo8Yy AK €0uHa meopemuina
gionpasHa mouka, 8i0 KOl mae 8i0-
wmosxysamucs O0OCALOHCEHHS npu-
podu  ropuduuroi 8idnosidarbHocmi
Yy npasi couiasbHo2o 3abe3neuerms.
Poskpumu cymuicme 8i0nosidass-
Hocmi Yy npasi couiarvHoeo 3abesne-
YEeHHS MOMCAUBO AULLE UIAAXOM CUH-
me3y NOAONEHb PIBHUX KOHUenyil.

Y cmammi pobumoscs 8UCHOBOK, WO
8i0nogidaibHicmeb Y NpPasi COYiANLbHOEO
3a6e3neueHHs 3YMOBAEHA eany3esumu
sadauamu ma cneyuqhikoro 8i0HOCUH MidC
coyiarvHo 30008’ a3aHumu cyb’exmamu
ma cyb’ekmamu, HAOINEHUMU NPABOM
HQ COYIAAbHULL 3GXUCM, WO CNPOULEHO
noaseae y: poanodiruomy xapaxkmepi
couianbro-300e3neuysalvHux — CYcniio-
HUX BIOHOCUH, W0 cKAadaromov OCHOBY
npedmemy npasa coyiarbHo2o 3abes-
neueHHs; 0cobAuBOMY B3AEMO38’A3KY
CMOPIH 20AY3e8UX CYCNIAbHUX BIOHOCUH;
eKOHOMIUHIL 3asexwcHocmi ocobu, Haodi-
NeHOl Npasom HQ COUIQAbHULL 3axXUcm;
npesartosanti npasoobmexncyrouux ma
NPABONOHOBAIOIOUUX CAHKYILL.

Bcmanosaerno, wo nonamms wopu-
duunoi sidnosidasvHocmi y npasi
coyianvHoeo 3abesneuenns € baeamo-
acnekmrum ma moxce 6ymu posxpume
y OeKirvkox snauennsx: 1) sk sabes-
neuexuil — 0epiasHUM — NPUMYCOM
0008’ 130K NPABONOPYUIHUKA 3A3HAMU
HeeamusHux Hacaidkie ocobucmoeo,
0peari3ayitiHoeo Yu, nepesaxcHo, mat-
H0B020 xapakmepis; 2) Ak cycniibHi
gi0HoOCUHU Y npasi coyiasbHoeo 3a6e3-
newenns; 3) Ak iHcmumym npasa
coyiarvrozo 3abesneuenns; 4) ak
disinbHicme Komnemenmuux cyb6’ek-
mig; 5) Ak Komniekc 3ax0dis. w0
BICUBAIOMBCSL 3 MEmO NpuUsedeHH s
8 NonepeoHiii HOPMAAbHUL CMAH, U0
icHysas 00 Npasonopyulerns, earyse-
BUX CYCNiAbHUX BIOHOCUH, NPABOBOZO
cmamycy ix cyb’exmis.

KuarouoBi ciaoBa: mopuauiHa Biamo-
BiflaJbHiCTb y MpaBi coljiaspHOro 3abes-
TIeUeHHsl, IPaBONOpPYLIEHHS, [IepXKab-
HUU TIPUMYC, NPaBOOOMEXYIOUi CaHKILI,
TIPaBOIIOHOBJIOIOY] CAHKL{l, MPaBOBUH
{HCTHUTYT.
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Borychenko K., Haluzinskiy N.
The concept of legal responsibility
in social security law

The article examines the concept of
legal responsibility in social security law.

Various theoretical approaches to
understanding the essence of legal
responsibility are analyzed in order to
determine the most suitable basis for
a scientifically based concept of legal
responsibility in social security law.

It is established that none of the
existing concepts of legal responsibility
can be taken as a basis as the only
theoretical starting point from which
the study of the nature of legal
responsibility in social security law
should be based. Revealing the essence
of responsibility in social security law
is possible only by synthesizing the
provisions of different concepts.

The article concludes that respon-
sibility in social security law is
conditioned by branch tasks and the
specificity of relations between socially
obligated subjects and subjects endowed
with the right to social protection, which
simply consists in: the distributive nature
of social security social relations, which
form the basis of the subject of social
security law; the special relationship
between the parties of industry social
relations; economic dependence of a
person endowed with the right to social
protection; the prevalence of right-
limiting and right-reinstating sanctions.

It has been established that the
concept of legal responsibility in the law
of social security is multifaceted and
can be revealed in several meanings:
1) asanobligation of the offender to suffer
negative consequences of a personal,
organizational or, mainly, property
nature, ensured by state coercion; 2) as
social relations in social security law;
3) as an institute of social security law;
4) as the activity of competent subjects;
5) as a set of measures, which are used
with the aim of bringing the sectoral
social relations and legal status of their
subjects to the previous normal state
that existed before the offense.

it )t o e

Key words: legal responsibility in
the social security law, offense, state
coercion, law-limiting sanctions, law-
enhancing sanctions, legal institution.
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JIOKTOp IOPUAMYHHUX HayK, Ipocecop,
npocecop Kadenpu myodJiYHOTO paBa
UepHiBeubKoro HaljoHasbHOro yHiBepcuteTy imeHi IOpis PenbkoBuua

METOIIOJIOI‘I‘IHI’II‘/’I“BHJII/IB INIPUHIUIIIB
AJMIHICTPATHUBHOI BIAIIOBIAAJIbBHOCTI
HA II 3MICT TA 3ACTOCYBAHH4

IToctanoBKa npobaemu. ['onoBHUM
3aBJJaHHAM METOJ0JIOTIYHOTO  BIJIUBY
NPUHUUNIB aAMiHICTPATHBHOI BiAMOBI-
JaJbHOCT] Ha YMOBH, CIIOCOOU Ta (POPMHU
i 3aCTOCYBaHHSI € BU3HAYeHHS HOPMH,
CTaHAApPTiB, CHiBBiAHOLIEHHS, 3alpoBa-
KeHHs1 oOMerKeHb, SIKi CHHEPTreTHYHO
MOB’A3yI0Th Teopilo i MPakTHKY aaMi-
HiCTpaTHUBHO! BiAMOBigaNbHOCTI, PO3pO-
OJIeHHS] OpPiEHTHPIB iX PO3BUTKY. AmXe,
NpPUPOJA BiANOBIAAJbHOCTI I'PYHTYETHCH
Ha KOMILIEKCHIM 1 JUHaAMIiyHiH cHcTeMi
L{HHOCTeH, sKa JAeTepMiHye Hisi/IbHICTb
rpoMaisiH, CoUiaJbHUX TPYI, AeprKaBH
SIK YYaCHHUKiB MpaBoMipHHX AiH. KoxkHa
HisiTbHICTD mependauae, o cy6’ekT ii
3IIMCHEeHHS BBa)a€ 11 HaUOIJIbII AOLiJb-
HOIO Ta KOPEKTHOIO, i B TOH 2Ke Jyac BOHA
MOBUHHA Y3TOKYBAaTHUCS 3 {HTepecaMu
CYCINiJIbCTBA, BiAMOBiZaTH 06’ €KTUBHUM
3aKOHOMipHOCT$IM HOro po3BUTKY. Pazom
3 THM, BapTO BPaXxOBYBaTHu i Mixkrasmayse-
BUM XapakTep aAMiHiCTpaTHBHO! BiAmo-
BiflaJIbHOCTI, sIKa OXOpOHsi€ Ta 3abesre-
4yy€ CYCIiJIbHI BIIHOCHUHH, PEry/IOBaHHSA
SIKUX 3[iHCHIOETbCS PI3HUMHU Trajy3sMu
npaBa (KOHCTUTYUiHHUM, (DiHAHCOBHM,
MMOJATKOBHUM, 3eMeJbHHM, €KOJOTiUHHUM
TOLIO), i, B TOMH 2Ke yac, lie BUMATaE UiT-
Koro 11 BiIMeXyBaHHS Bijl iHIIUX BUMIiB
IOPUANYHOI BiIMOBina bHOCTI. ¥ 3B’A3KY
3 UMM, METOAOJOTIYHUH BIJIMB MPHUHLH-
niB aAMiHiCTPATHUBHOI BiANOBiZAJIBHOCTI
Ha 1 3aCTOCYBaHHS 1a€ MOXKJIUBICTb Bil-
NOBiCTH Ha NMUTAHHS NP0 Te, YU JOCTaT-
HBOIO MipOI0 ONTHMI30BAHO IIPaBOBeE
peryJ/ioBaHHs aaMiHICTpaTHBHOI Biamo-
BiJaJIbHOCTI 10 BiOHOLIEHHIO OO0 HOPM

iHmmx ranysed 3akoHogaBctBa. Oxpim
bOrO, Ba)KJMBOK 3aJMIIAETHCS TPO-
6seMa BHU3HA4YEeHHS, 32 PaXyHOK SIKUX
MexaHi3MiB (MeTOHOMOTiYHMX NPUHIH-
miB) BinOyBaeTbCsl pallioHa/bHE Ta Ai€Be
3aCTOCYBaHHS HOPM 3aKOHOJABCTBa MPO
aJAMiHICTPAaTHBHY BiANOBINAJBHICTb, YH
J0csrae BoHa Nnepef0auyBaHOro e(eKTy.
['HoceosoriuHa (yHKLiS METOHOJOTIU-
HOTO BIUIMBY IIPUHLHUIIB aIMiHICTPaTHUB-
HOI BiAMOBiNa/NbHOCT — 1le MepeBeleHHs
3aCalHUYMX [OJIOKeHb HAayKH aaMiHi-
CTPAaTHBHOTO MpaBa B CTaJy HNOKTPUHY
i mami — y TNpakTHKYy IIpaBO3acToCy-
BaHHs. g (yHKUiA cBiUUTH Mpo poJsib
i pe3yJbTaTHBHICTb TaKOrO METOMAOJO-
riYHOro BIJIMBY, a TaKOX BinoOpaxkae
¢inocodebki abeTpakiii B KOHKPETHUX
KOHIIEMIiX, Teopisix, mimxomax. Bimmo-
Bia/MbHICTh $IK CYCIiJbHE, CHCTEMHE,
faraTorpaHHe sBHIE Ta 000B’SI3KOBUU
aTpubyT CyCHiJIBHUX BifHOCHH — i
pPeryJsiTopu Ha BCiX CTalifX {CHyBaHHS
CYCHIJbCTBA BUBYAIOThCS Pi3HUMHU Tajy-
39Md cycmiabaux Hayk [1]. Ockinbku
IOPUINYHA BiANOBIAabHICTb € BUXIIHOIO
Il iHIIKX 1 pi3HOBHUIIB, TO aaMiHiCTpa-
THBHIM BiAMOBiAaNBHOCTI MpUTAMaHHI
3arajibHi BJIaCTUBOCTI OCTaHHBLOI, aJje
3 ypaxyBaHHSIM BJIACHHUX OCOOJUBOCTEH
npeaMeTy Ta MeTOAY IPaBOBOTO pery-
JIIOBAHHS, a TAKOXK BIVIUBY Ha CYCIIJIbHI
BimHOCHHH [2, c. 430-431].

MeTo10 HOCHiIKEHHSA BH3HAUYEHHS
0CcOOJIMBOCTEH METOAOJOTYHOTO BIJIUBY
NPUHIUIIB aAMiHICTPATUBHOI BiAMOBI-
JAJbHOCTI HA YMOBH, ciocobu Ta Gopmu
1l 3acTOCyBaHHS.
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CryniHb HayKoOBOi  PO3pOOKH.
BuBUeHHSs1 CYTHOCTI Ta 3MiCTy MPUHLMIIIB
aIMiHICTPaTUBHO! BiAINOBIIANBHOCTI OTpPH-
Masio 3HayHe BUCBITJIEHHS B IOPUIMYHIN
JiTepartypi, OOHAK i 1OCi MPONOBKY€E NPHU-
BEpPTATH yBary BU€HHUX, MPO IO CBiIYUThb
MosiBa HOBUX HAYKOBUX CTaTed, MOHOTpa-
¢in. Coin 3a3HaYUTH, 110 AesTKi TPUHIUIN
CTaBa/JM I[pegMeTOM HayKOBHUX [JOCJi-
JKeHb He JIMIIe B paMKaX 3arajbHol Teo-
pil anmiHicTpaTUBHOrO MIpaBa, ane i iHCTU-
TYTy aAMiHICTPAaTUBHO! BiANOBiAaJbHOCTI.
3oKpeMa BiI3HAUUMO TaKHWX BUYEHHX SIK:
B. b. Agep’snoB, T. O. Kosomoeus,
A. T. Komstok, 1O. 1. Butsk, O. . Xapu-
toHoBa, O.B. Jlerka, I. I1. TosocHiueHKo,
d. 0. KoumpateeB, C. T. ToHuapykx
Ta iHWi, §IKi TPAamULiHHO OO TNPUHLMIIB
aJIMiHICTPaTUBHOI BilMOBiAAJbHOCTI BilHO-
CAATh. BEPXOBEHCTBO IIpaBa; 3aKOHHICTb;
JOUIJbHICTb; OOTPYHTOBAHICTb; HEBiIBO-
POTHICTb; CBOEUYACHICTb; CIpPaBENJIUBICTD;
TyMaHi3M; iHOWBiMyasi3alis NOKapaHHS;
BiNTOBIOHICTE MNPOBUHM Ta IOKapaHHS
tommo. Pazom 3 THM, KOHKpPeTHO mpobJemi
MeTO[OJIOT{UHOTO  BIUIMBY  NPHUHUMIIB
aIMiHICTPATHBHOI BiAMOBiTa/JbHOCTI Ha i
3MICT i (popMy 3aCTOCYBaHHSI MPaKTHUYHO
He [PUALIAIO0CS YBaru.

Bukian OCHOBHOro Martepiady.
Konuenuist anMinicTpaTHBHOI BillOBiga/Ib-
HOCTi Tepenfauae He JWIlle BUSIBJIEHHS
i mpupomod, a ¥ aHamis TpaHchopmaril
Ta apanrtauii agMiHiCTPaTHBHOI BiAMOBi-
JANBHOCT] B IPOLIECi 3aKOHOAABYOro pery-
JIIOBaHHS. ToMy, B IbOMY CeHCi, BUXiTHUM
KpPUTepieM MJi1 Tajy3eBOr0 XapakTepy
aIMiHICTpaTUBHOI BiIMOBiZaJIbHOCTI
€ BM3HAHHS 1i Pi3HOBUAOM IOPUAMYHOI Bif-
TOBiTaJBHOCT]. 3BUYaWHO, IO B TaKOMY
pakypci aaMiHICTpaTHBHA BiNOBigA/b-
HiCTb NepeOyBa€ B OHOMY Py 3 HIIMMU
BUJAMH  IOPUAMYHOI  BiAMOBiAAJbHOCTI.
Ane, gk i Oynb-IKOMY BULY FOPHUIHYHOL
BilMOBiNANbHOCTI, TaK i amMiHiCTpaTUBHIN
BiIMOBiNAIBHOCTI XapakTepHi CBOI, TIpH-
TaMaHHI TiJIbKU 1d 0COOJUBOCTI, a caMe:
aJIMiHICTpaTUBHA BiANOBiAAJbHICTb BUCTY-
nae Mipow JepxKaBHOrO MpUMYyCy, i LS
BJIACTUBICTb € BU3HAUAJbHOI [/ PO3Yy-
MiHHS {HCTUTYTY aAMiHICTpaTHBHOI Bifmo-
BiIa/IbHOCTI; MiACTaBOIO aAMiHiCTPaTUBHOI
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BiANOBINANBHOCTI BUCTyNAE aAMiHicTpa-
TUBHUH NPOCTYIIOK; aAMiHiCTpaTUBHA BiJ-
MOBiNA/IBHICTL TOJIATa€ y 3aCTOCYBAHHS
0 BHHHOI 0COOM OOMe)KeHHSI MaWHO-
BUX a00 MOpaNbHUX iHTepeciB, a TaKOXK
HACTaHHS {HIIMX HEraTUBHUX HACJiJKiB;
aJMIHICTpaTUBHA  BiANOBILAJBHICTb  Le
CBOEPIIHUH JIep:KaBHUM 0CYyJ BUUMHEHOIO
NIPOTUIIPABHOIO [iSIHHS; aAMiHICTpaTHBHA
BiANOBiZATBHICTE Ma€ Pe3y/bTaTOM 3aCTO-
CYBaHHSl [0 IIPAaBOMNOPYIIHUKA CaHKLIi
aAMIHICTPATUBHUX HOPM; 3aCTOCYBaHHS
3aXOMliB  aAMiHiCTPaTHBHOI BiIOBina/b-
HOCTi — Ll BXOAWTb B KOMIIETEHLI0 Aep-
JKaBHUX Ta {HIIMX yIOBHOBaXKEHUX Opra-
HiB (mocamoBux oci6), ski, 3mHCHIO0OUH
CBOI yTIPaBJ/iHCbKi MOBHOBAXKEHHS, NAI0Th
HEraTUBHY OLUHKY BUMHEHOMY [isIHHIO
Ta 0co6i mpasomopymHuka [3, c. 65].
Takum 4uHOM, pOJib aAMiHICTPaTHBHOL
BilMOBINAJBbHOCTI B CHUCTEMi IOPHAWYHOI
BiNNOBifAJIBHOCTI € BKpal BaKJIUBOIO
HacamIiepes TOMY, 110 BUCTYIA€ BarOMUM
(bakTOpOM Yy IIpoLeci peanisaLii npas i cBo-
6on cy0’eKTiB MPABOBITHOCHH Ta 3MiHC-
HEHHSI OpraHaMM Jlep»KaBHOI BJAIH CBOEI
KOMIIETeHI{l. 3 TaKoro paxypcy, aaMiHi-
CTpPaTHUBHA BIi[MOBINAMBHICTD PO3IJIAAA-
€TbCS 1K BaXKJIUBUH {HCTPYMeHT 3a0e3re-
YeHHS1 3aKOHHOCTI.

[IpuHUMNM aaMiHiCTPAaTHUBHOI BiAmo-
BimasbHOCTI € 06’€KTHBHO BHW3HAYaJb-
HUMHU Ta BiIIpaBHUMHU HayajJaMH, BUMO-
ramH, S§Ki CTaBJATBCS [0 YYaCHHUKIB
cycninbHuUX BigHocHH (30Kpema B cdepi
afMiHiCTpaTUBHOL BiAMOBiZAIBHOCTI)
3 METOI0 FapMOH{UHOTI0 NMOEAHAHHS iHAU-
BilyaJbHUX, CYCIJIbBHUX Ta TIpOMaj-
CbKUX i{HTepeciB. [HIIMMHU cJjoBaMH, Lie
CBOEpiIHA CUCTeEMa KOOpAMHAT, y paM-
KaX SIKOI PO3BUBAETbCA IHCTUTYT aiaMi-
HiCTpaTHBHOI BiANOBiaJBHOCTI, # OXHO-
YaCcHO BEKTOp, SIKHM BU3Hauae HampsiM
Horo po3BUTKYy. MeTono/0TiUHNH BIIKB
NPUHUUNIB  aAMiHiCTpaTHBHOI  Biamo-
BifasbHOCTI BUpaxkKaeTbCs y I 3MicTi,
i B TOM Ke yac, BOHM BHUCTYMNAKOTh
NIEBHUMH Opi€HTHpaMu y (opMyBaHHI
iHCTHTYTY aaMiHiCTpaTWBHOI BiAMOBI-
JaJbHOCTi, BinOWBawUM HOTO CYTHICTb
Ta OCHOBHI 3B’§I3KH, IO iCHYIOTB y Tpa-
BOBill peasbHOCTi. JlaTM BUUepHHUU
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nepesik ycix MNPUHLUMIIB aAMiHicTpa-
THBHOI BilIMOBiAa/JbHOCTI BKpal BaXKo.
3arajbHi  MPUHLUMNK  aAMiHiCTPaTHB-
HO! BifNOBifA/JbHOCTI MOXKHa BUBECTH
3 KoHctutyuil mep:kaBH, rajy3eBoro
3aKOHOJABCTBA Ta MiXKHAPOJHO-TIPABO-
BUX CTaHAapTiB. JIo OCHOBHUX NpPHHLH-
MmiB aAMiHICTPATHBHOI BiANOBiHANBHOCTI
MOKeMO BiJHECTH HACTYIHi: pPiBHOCTI,
CIIpaBeJIMBOCTi, TyMaHi3My, [IeMOKpa-
TH3MYy Ta 3akoHHOCTi. Lli X mpuHUMIH
MaloTb BeJIMKe 3HaueHHs AJIs OyIb-sKOl
NPaBOBOI peasIbHOCTi, OCKiJbKH 3abes-
Ne4yloTh BiANOBIAHICTb NPABOBUX SIBUILL
CyCIIJIbHUM BHMMOIaM Ta iHTepecawm,
CTPUSAIOTb B3a€MO/! eleMeHTiB TpaBoBOl
CHCTEMHU Ta 326€3MeuyioTh {i €IHICTb.
OnHak, KoM MH BeEMO MOBY IIPO
METOMOJIOTIUHUH BIJIUB MPUHIIMIIB amMi-
HiCTpaTUBHO! BiANOBiZa/JbHOCTI Ha I
3MiCT | 3aCTOCyBaHHS — TO, B Iepuly
Yyepry, 3BepTaEeMo yBary Ha BUXIiIHY,
(byHIaMeHTaNbHy OCHOBY, IO 3AiHCHIOE
SK THOCEOJIOTIYHY, TaK [ akcioJoriuny
[il0 Ha IHCTUTYT aAMiHiCTPaTHUBHOI BiI-
MOBifaNbHOCTI Ta 3abe3mneuye HOro amex-
BaTHe iCHyBaHHS B MPaBOBil AiHCHOCTI.
Came Takuidl METONOJIOTIYHHH BIIUB
30iHCHIOE CHHEPreTHYHHUH 3B’S130K MpPHUH-
LUIIiB BePXOBEHCTBA IIPaBa Ta 3aKOHHO-
cti. OpmHak, TyT CJIiI HaAroJOCHTH, IO
IpH BCi CXOXKOCTi Ta B3aeMOIIOB’si3a-
HOCTi «BEPXOBEHCTBO IPaBa» He MOXKHA
MiIMIHATH ~ «BEPXOBEHCTBOM  3aKOHY»,
OCKIJIBKH 1le rpy6a TeopeTHYHa MOMHUJIKA.
Tax, y cBoifi CHHepril MPUHLWI Bepxo-
BEHCTBA NpaBa i NPUHLMIN 3aKOHHOCTI
€ ICTOTHOI NEepPefyMOBOI KepOBAHOCTI
CYCIIIJIbHUX CIIPaB, TapaHTI€0 pexXuMy
3aKOHHOCT] §IK OJHi€l 3 OCHOBHMX O3HaK
npaBoBol fAepxkaBu. BriM, sk BinsHa-
YalTb HAyKOBI, II0 «B YKPaiHCbKOMY
NPaBO3HABCTBI € YMMaJ/o CIpod NnojaTH
NIPHUHLMI BEPXOBEHCTBA 33aKOHY, BiH Xe
MPUHLMI 3aKOHHOCTI K 6a30BHUH TpHH-
LMIT TIPaBOBOTO PO3BUTKY ... CKJIALOBOO
BEPXOBEHCTBA NpaBa Mae OyTH He IIpo-
CTO IPUHLMI 3aKOHHOCTI, ..., @ TIPUHLMII
MPaBOBOi 3aKOHHOCT, TOOTO MPHUHLMI,
SIKUA CTBep/Ky€ IaHyBaHHS 3aKOHIB,
3MICTOBHO  HANlOBHEHUX  IPABOBUMHU
cMucaaMu. Taki 3aKOHM CIpaBeaJsIMBO

BUPaXKaKOTh  CHiBBiAHOLIEHHS {HTepe-
ciB cy6’eKTiB mpaBa, B T. Y. i JIeprKaBH,
MaloThb MOPAJbHUHU 3MICT, MPALIOIOTh Ha
crisibHe 6J1aro KpalHu i Joaen» [4, c. 14].

HaykoBui BigsHauawoTb MO BigHO-
LIeHHI0 [0 MpPHUHLMUIY BEpPXOBEHCTBA
npaBa, L0 «HOr0 OCMHCJEHHS B KOH-
TeKCTi peasisalil AepKaBHOI MOJMITHKU
OpraHaMHu [ep»KaBHOI BJAAM Ta Mic-
LeBOrO CaMOBPSAyBaHHSl HAala€ MOX-
JIUBICTb BU3HAYUTH LeH NPUHLUMN He
MPOCTO SIK 3BHUAWHY ifel0, a K OKpe-
MUH TIPaBOBUM CBIiTOTJISI, NOTPHUMAHHS
SKOTO € IeperyMOBOIO sIKiCHOTO 3abes-
NeyeHHs] IpaBopeanis3alilHUX TpolLe-
cie» [5, c. 185]. Kpim Toro, uacto npun-
LIMIT BePXOBEHCTBA IIpaBa BiAHOCATb [0
OCHOBHHX 3acaj aAMiHiCTPaTHUBHOI BiA-
MOBifaMbHOCTi, BKa3yluu HOTro cepen
[HIIMX NMPUHLMIIB, 30KpeMa 3aKOHHOCTI,
HeBiIBOPOTHOCTI, CIPAaBeAMHUBOCTI, TyMa-
Hi3My, Bi[MOBiaNbHOCTI 32 HAasIBHOCTI
BHHH, CBO€UYACHOCTI, iHAMBiLyaJsiszauil
[6, c. 83]. Onnak, anst anminicTpaTUBHOI
BiMOBiNANBbHOCTI MPUHLHMI BePXOBEH-
CTBa IpaBa BUKOHYE MeETOJOJOTiYHUN
BIIUB | TNoJiAra€e B TOMY, LIO aaMiHi-
CTpaTHBHA BiANOBiJaJbHICTb Ta Mpolle-
Iypa MPUTSTHEHHSI 10 Hei IPYHTYIOThCS
Ha KOHCTUTYUIHHUX MPUHLHKIIAX i IPaBoO-
BUX Mpe3yMIUifX, fKi 3yMOBJIEHI BUKO-
HaHHSIM Ta Ji€l0 caMe MOJOXKeHb MpPHH-
LMy BepXOBEHCTBA MpaBa B YKpalHi.
KoHctutyniss YkpalHM Mae HaUBHILY
IODUIUYHY CUJY, 3aKOHM Ta iHLI HOp-
MaTHBHO-TIPABOBi aKTH MPUAMAIOThCS Ha
ocHoBi Koncruryuii Yxpainu i noBuHHi
Bixnosinatu i [7]. I TyT, BapTO 3pouTH
aKLeHT Ha Ile OfHid mnpobJeMmi, sKa
JIIOBOJII YacTO CbOTOAHI IMigHIMa€ThCs
HayKOBLUSIMU — IIe «SKiCTb 3aKOHY» $IK
CKJAJHHWKA TPUHIUIY BEPXOBEHCTBA
NpaBa Ta rapaHTilo 3aCTOCYBaHHS CYA0M
HaUOIJIbIL CTIPUSATIAUBOTO AJIT 0COOU TJIY-
Ma4yeHH$ 3aKOHY, NepeayciM cJIif 3a3Ha-
YUTH, II0 AeprKaBa, NMpUHMaldu Oyib-
SIKUM 3a2KOH, TIOBUHHA BUXOIUTH 3 TOTO,
11106 CTBOPUTH peasibHi MexaHi3Mu AJs
peasnisariii JIIOTHOI CBOIX MpaB i cBOGOK
[8, c. 32]. Amxke 3a6esneueHHs LBOTO,
YTBEpIKEHHS LMX MpaB i CTBOpeHHS
rapaHTifl mjs 1x peasisalil € OCHOBHUM
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000B’I3KOM YKpalHH BiANOBIZHO 110
cratti 3 OCHOBHOTO 3aKOHY HaIIOl 1ep-
xasu [9]. dk Binsmauae, 4.0. Bepna-
310K: «YiTKicTh MOJIOXKEHb aKTiB 3aKo-
HOZaBCTBa 0Oes3nocepelHbO BIJIMBAa€E Ha
SIKICTb CYZOBOIO PilIeHHS, ONHUM 3 KPH-
TepilB 4oro € (opmyJoBaHHSI y pe3o-
JIIOTUBHIN YacTHH{ pillleHHS] TAKOTO MpU-
nucy, sikud 6OyJjo 6 Jerko BUKOHATH,
e(PeKTHUBHO  3aXUCTUBLIM  IOpYyLIeHe
npaBa ocoOu. BcTaHOBHBIIM HEBiANo-
BiZIHICTb aKTa 3aKOHOJABCTBa KPUTEPil0
«SIKICTb 3aKOHY», aIMiHICTPAaTUBHHUU Cy[
3a 3arajbHUM I[IPaBUJIOM I[OBHUHEH TJy-
MauyuTH HallioHaJbHe 3aKOHOAABCTBO
TakUM UYHWHOM, 106 pe3yJabTaT LbOTO
TJIYMa4yeHHS BiANOBiLaB NPUHUUNAM
CIpaBelJ/IMBOCTi, PO3YMHOCTI Ta Y3TO.-
J)KYBaBCSl 3 MPUHLMUIIOM BEPXOBEHCTBA
npaBa 3 ypaxyBaHHSIM ycix HOro ckJan-
nukis» [10, c. 13].

Orox, NPUHLMII ~ BEPXOBEHCTBA
npaBa IpHU 30{HCHEHHI METOLOJOTIiUHOTO
BIJIMBY Ha 3MIiCT Ta 3aCTOCYBaHHS aaMi-
HiCTPaTHBHOI BiANOBifaJbHOCTI, He MiA-
MiHsi€ i He CKAaCOBY€ NMPUHUMNY 3aKOHHO-
CTi, a TiJIbKU MOTJHUOJII0E HOro BUMOTH,
3BepTa€ yBary Ha 3MiCT ITO3UTHBHOTO
npaBa, SIKUA Mae BiANOBigATH 3araJb-
HOBU3HAHUM CTaHAApTaM MpaB JIOIUHU
Ta OCHOBOIIOJIOXKHHUM NPUHLMIAM [IpaBa
[5, c. 185]. 3micT mpuHLMIY 3aKOHHO-
cTi BimoOpakaeTbCsi uyepe3 KOHKPETHI
BUMOTH: BUILY IOPUAMYHY CUJIY 3aKOHY
B CUCTeMi HOPMaTHUBHO-IPABOBUX AKTIB;
0060B’SI3KOBICTh 3aKOHIB Ta iHIIHUX HOP-
MaTHBHO-IPAaBOBUX aKTiB AJs BCiX, Ha
KOr0 BOHM MOLUHUPIOIOTBCS; OAHAKOBICTb
BHUMOT 3aKOHY JI0 BCiX cy06’€KTiB NpaBa;
HEMPUIYCTUMICTb NPOTHCTABJIEHHS
3aKOHHOCTI i JOLIJBbHOCTI B JisIBHOCTI
JIepKaBHUX OpraHiB; HeBiIBOPOTHICTb
NOKapaHHs 3a BUYWMHEHHS IPaBOIOPY-
weHHs. fAx BigsHayae H.B. I'puiunna,
10 TOJIOBHHMM MPUHUMUIIOM aAMiHiCTpa-
THUBHOI BiAmoBimaJbHOCTI, €K, BJacHe,
i O6ynmp-sikol iHIIOl i3 pi3HOBUMIIB IOpH-
JUUHOI BiNMOBiNAJbHOCTI, € TPHUHUMI
3akoHHOCT]. CyTHICTh NPUHLMIY 3aKOH-
HOCTi CTOCOBHO aaMiHiCTPaTUBHOI Bi-
[IOBifaJbHOCTI MOJIATaE B TOMY, LIO,
no-nepuie, IPUTATHEHHS 10 BiANOBiga/b-
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HOCTi MOXYTb 3LIHCHIOBATH BHUKJIOUHO
OpraHu aJMiHICTPAaTHBHOI OPUCIUKLII,
AKUM 1 [OBHOBa)Ke€HHS HAJAaHO 3aKO-
HoM. [lo-mpyre, MOpSiAOK MPUTSTHEHHS
[0 aOMiHICTPaTUBHOI BiANOBiZAJbHOCTI
Mae OyTH perJlaMeHTOBAaHWM BiAMOBia-
HUMHU HOPMATUBHO-IPAaBOBUMH AKTaMHU.
[, mo-Tpere, TPUTATHEHHS 1O aAMiHi-
CTpPaTUBHOI BiAMOBiZaNbHOCTI Mae Bif-
OyBaTuca Ha TependaueHUX 3aKOHOM
mincraBax [11, c. 71].

AnMinicTpaTHBHA  BiAMOBiAJBHICTH
SK Mipa aAMiHiCTPaTHBHO-IPaBOBOTO
MPUMYCYy AOCTaTHbO YACTO BUKOPHUCTO-
BYETbCS Ta BHUCTYINA€ BaroMUM 3aXO0-
IOM KapajbHOTO Ta MPEeBeHTUBHOTO
XapakTepy, peaJsisalisi KOro 3aBXAu
BiIMOBIIHMM UYMHOM o0OMexXye TIpaBa
Ta cBoOOAM rpoMaisiH. ToMy, BKpau
BaXKJUBHM € 3abe3nedyeHHs 3acToCy-
BaHHSl aAMiHICTPAaTHBHOI BiAMOBigaJb-
HOCTi Ha OCHOBi IOTPUMAHHSI MPUHLUILY
sakoHHocTi [12, c. 107], axu#i HaGyBae
JONaTKOBOI BaroMocTi Ie H y 3B 13Ky
3 MOCTIHHUM MPOIECOM aanTalii Ta yno-
CKOHa/JIeHHs1 3aKOHOJABCTBa Y KpaiHU
Npo aAMiHICTPATHUBHI IPaBONOPYLIEHHS
B MeXKaxX MpPOBeJeHHs aJMiHiCTpaTHBHOI
Ta cynoBoi pedopM. CyTHiCHHUEH 3MicCT
MPUHLKIY 3aKOHHOCTI MOJISITa€ B TOMY,
10 3aCTOCYBaHHS aAMiHiCTPATUBHOL
BiMOBiAAJBHOCTI TMPUMYCTUMO TiJIbKH
Ha MiacTaBax i B MOPSAKY, BCTAHOB-
JIeHHX 3aKoHOM (HOpMaTHBHA Ta mpoO-
LecyasnbHa migctaBu). Tak, Ha OCHOBI
crarti 7 Komekcy ¥Ykpaiuu mpo ammiHi-
cTpaTuBHi npasonopyuenns [13], npun-
LW 3aKOHHOCTi aAMiHICTpPaTHBHO! Bif-
MOBiAJbHOCT] MOJSITAE Y HACTYIHOMY:
aaMiHiCTpaTUBHA BiJITOBigaJ/IbHICTb
HacTae Julle 3a Ti HiFHHSA, SKi 4iTKO
nependayeHi 3aKOHOM; MpPUTSTHEHHS
[0 aAMiHICTPAaTHBHOI BiAMOBiAAJBHOCTI
3MiUCHIOIOTh JIHILEe TMepefdadeHi 3akKo-
HOM KOMIETEHTHi OpraHu; IMO0Calo0Bi
ocobu my6/aiyHOl aaMmiHicTpauwii mpu
po3raisii MUTAaHHS MpPO 3aCTOCYBaHHS
[0 BUHHOI 0COOHM Mip aaMiHiCTpaTHBHOI
BiMOBiNAJBHOCTI TMOBHHHI KepyBaTHUCS
BUKJIOUHO 3aKOHOM | 3MiHCHIOBATU CBOI
MOBHOBAXKEeHHSI B paMKaX KOMIEeTeHIIl,
nependayeHoi 3aKOHOAABCTBOM.
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Tomy, cuHepris NpUHLHMIIB Bepxo-
BEHCTBA MpaBa i 3aKOHHOCTi, 3AiHCHIO-
JOYM METOHOJIOTIYHUHA BJIMB Ha 3MiCT
aIMiHICTpAaTHBHOI BimmoBigasbHOCTI —
e BHUXigHa, (yHIAMeHTa/JbHa OCHOBA
{HCTUTYTYy  aOMiHiCTpaTHBHOI  Biammo-
BigaJbHOCTI, BIAMOBIAHO OO $KOI, IIiJ
yac BUpillleHHS THUTaHHS Mpo i 3acTo-
CyBaHHSl 10 I[IPaBOMOPYILIHHKA, BapToO
BUXOAMWTH i3 TOro, W0 MPaBO «BUIE»
3a 3aKOH, a IpolecyasbHi BiIHOCUHU
MOBUHHI peaJnidyBaTucsi 3a (HOPMYJIOIO:
JIONUHA, 11 KUTTS i 300pOB’sl, 4YecTb
i rimHicTh, HENOTOPKAHHICTb i Oe3meka
BH3HAIOTbCH B YKpalHi HaHBHILOIO
coljajbHOIO LiHHICTIO. K BigsHauae
X.b. I'panT: «BepxoBeHCTBO MpaBa — lie
He TIPOCTO Te, L0 3amobirae 3arposam
SKOCTi HAIIOTO >KUTTS, TaKHUM $SIK 3JI0-
YUHHICTb 4YM BiHHHM MiX KpalHaMmH...
TaKoX IMpONOHye 6arato MO3UTUBHUX
eJIEMEHTIB, siKi 6arato XTo 3 HaC ClpUH-
Mae SK HaJeXXHe Y CBOEMY JKHTTi»
[14, c. 45]. Bapro axueHTyBaTH, LIO
B HAUIOMY pO3yMiHHI NPUHLMII BepXO-
BEHCTBA NpaBa HUHi, 3-TOMiXK 3arajbHUX
XapaKTEPUCTHK, € MIEBHOK METOJ0JOTiu-
HOI0 OCHOBOWO, CYKYIHICTIO KepiBHHUX
NMpaBu Ta BUMOr [0 aAMiHiCTpaTHB-
HOTO CYNOYHHCTBA, C(OPMYyJTbOBAHUX
€sponericbkuM CyoM i3 MpaB JIIOOWHH
cepell SKUX NPUHUMI NOCTYMHOCTI Ipa-
BOCYI/S, 3aKOHHICTb, IIpaBOBa BH3Ha-
YeHiCTh, 3a00pOHa UYMHUTHU CBaBIJJIA,
JNOTPUMAaHHS TIpaB JIOAWHH, HEIUCKPH-
MiHaUil Ta PpiBHOCTI Tepel 3aKOHOM
i cynom Tomo. Ilpu npomy 3ayBaxKumo,
10 MPHUHLUMI BEPXOBEHCTBA IpaBa He
BUUYEPNYEThCS JHILIE METOJOJOT{UHUMHU
XapaKTepPUCTUKAMH, OCKiJIbKH  E€Bpo-
nedicbkud Cyq 3 TpaB JIIOOWHH MiA yac
BUpilleHHs KOHKPeTHUX crpas (y Tomy
yucai i THX, CTOPOHOWIO SIKUX € YKpa-
iHa) cucTeMaTHyHO 30arauye HOro 3Ha-
YeHHS] HOBUMH MEPMaHEHTHHUMH pUCAMU
Ta ymMoBaMu goTpuManHs [15].

BucHoBku. MeTon0JIONYHUHA BILJIUB
NPUHUUNIB aAMiHiCTpPAaTHBHOI BiAMOBI-
JaJbHOCT] Ha 1 3MICT Ta 3aCTOCYBaHHA
BUpaXKaeTbcsi y: 3abe3neueHHi IpaB
i cBOOOM JIIOAMHU Ta TPOMAASHHHA, a Bil
TaKk 1 HOpPMa/JbHOIO (PYHKLiOHYBAHHS

rPOMaJsiHCbKOTO CYCIHiJIbCTBA Ta [Jep-
JKaBM; BCTAHOBJIEHHI KepiBHUX 3acaf,
0 BH3HAUAIOTh HaWBaXK/JUBIiW Tpa-
BUJIA, 33 IKUMHU 3Ii{HCHIOETbCS T4 OPraHi-
30BYETBCS AiSBHICTh Cy6’€KTiB aaMiHi-
CTPaTHUBHOTO IpaBa; XapaKTepHU3YETbCS
IIPOTPECUBHICTIO, 3acBiguye imeasbHi
I/ YMOB CY4aCHOCTi OCHOBOTOJIOXHi
3acaly MoBeliHKU cy6’eKTiB aaMiHicTpa-
THBHOIO IpaBa, §Ki € peasbHO AOCHXK-
HUMM; HalpaBJ/eHi Ha 3al0BHEHHA
NPOraJiuH y YUHHOMY 3aKOHOJABCTBI
3 TPUBOLY 3aCTOCYBaHHSl aAMiHiCcTpa-
TUBHOI BiNOBigaJbHOCTi. TAKUM UHHOM,
Bil XapakTepy BHXiJHHUX METOMOJOIiY-
HUX MPUHUUMIB 6arato B YoMy 3aJe-
JKUTb Pe3yJbTAaTHBHICTb 3aCTOCYBAaHHS
aJMiHiCTPaTUBHOI BiJIITOBiZaJIbHOCTI,
a TaKOX piBeHb 00 €KTHBHOCTI, Bcebiu-
HOCTi, CTyIiHb NEPEKOHJIUBOCTI, {CTHH-
HOCTI TIpH NPUUHATTI pilleHHS mpo 1I
3aCTOCYBaHHSI 10 KOHKPETHOTO cy0 €K-
Ta-NpaBoNOPYLIHUKA.

Y cmammi nposedero docaiOncerHs
Memo0don02iuH020 BNAUBY NPUHUUNIB
aominicmpamusroi  sionosidarvHocmi
Ha ymosu, cnocobu ma gopmu ii 3acmo-
cysarns. Akmyarvricme 00CAiOHeHH
3YMmo8AeHA HeObXIOHICMI0 BU3HAUEHH S
cneuugiku 0ii npunyunis npasa, NPuUH-
yunie ropuduuroi sidnosidasoHocmi
HQ MexaMism, mipu ma ocobausocmi
3acmocy8amms adminicmpamugHoi
gidnosidarvrnocmi. I momy, ocobaugo
sapmo spaxosysamu  misnceary3esuil
xapakmep adminicmpamusroi 8i0nosi-
daabHocmi, AKQ 0XopoHs€e ma 3abe3ne-
4ye CYcnirvbHi 8iOHOCUHL, PESYAIOBAHH S
AKUX 30IHCHIOEMbCA PISHUMU 2ANY3AMU
npasa. ¥ 38°43Ky 3 uum, memodoao-
eluHUll 8NAUB NPUHYUNIE adMiHicmpa-
musHoi sidnosidarvrocmi wa ii 3acmo-
CYBAHHS 0a€ MONAUBICMb BIONOBICMU
HQ NUMAHHS PO me, 4 00CMAMHbOK)
MIpOHO ONMUMIZ08QHO NPABOBE PECYAtO-
B8aHHA AOMiKICMpamusHol 8i0nosidais-
HOCMi NO BIOHOULEHHIO 00 HOPM [HULUX
eanyseli saxoHodascmsa.

Y cmammi niokpecaeHo, uio NpuH-
yunu adminicmpamusHoi 8ionosidais-
HoCcmi € 06’€KMUBHO BAQCMUBUMU MA
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8IONPABHUML  HAYAAAMU, BUMO2AMLU,
KL cmasaamscs 00 YuacHUKig cycnino-
nux sionocurn (3o0kpema 6 ceepi admi-
HicmpamusHoi gionosidasbrocmi)
3 MEmor eapMOHIYHOO0 NOEOHAHHA
iHOuBidyarbHUX, CYCNIAbHUX ma epo-
madcokux inmepecis. ¥ KowmeKkcmi
Memo0don02iuHo20 BNAUBY NPUHYUNIB
adminicmpamusroi  sidnosidarvHocmi
Ha i1 3micm i 3aCmMOCY8AHHs nepulo-
yepeose Micue 3almae cuHepzemuy-
HULl 38’ A30K NPUHLUNIE BepXxoseHcmsa
npasa ma sakonrocmi. O0nax, asmop
HA2O0A0WYE, WO NPU BCILl CXOHOCMI ma
830EMON08’ AZAHOCMI  «BEPXOBEHCMBO
npasa» He MOMCHA NIOMIHAMU <«BepXO-
BEHCMBOM 3AKOHY», OCKIAbKU ue epyba
meopemuura NOMUAIKa. Y c80ill cunepaii
NPUHYUN 8EPXOBEHCMBA NPABA [ NPUH-
Uun 3aKOHHOCMI € icmomHow nepedy-
MOBOIO Kepo8aHoCMi CYCNIAbHUX CNPaAs,
2APAHMIEID peHUMYy 3AKOHHOCMI AK
OOHIEL 3 OCHOBHUX O3HAK NPasosoi dep-
acasu. [lpunyun sepxosencmsa npasa
npu  30ilicHeHHi  memodoa02iuHOcO
BNAUBY HQ 3MICM mMa 3ACMOCYBAHHA
aodminicmpamusHroi 8i0nosidaibHOCMI,
He NIOMIHAE [ He CKAcos8ye NpuHuuny
3aKOHHOCMI, @ MiAbKU NOCAUBAIOE 11020
8uMO2L, 38epMAE Yysaey Ha 3MiCm no3u-
MmuBHoeo Npasa, AKui mae sionosidamu
302QNbHOBUSHAHUM CMaHOapmam npas
AO0UHU MQ OCHOBONOAONCHUM NPUHYL-
nam npasa.

Memodonoeiunuil 8nAU8 NPUHUUNIB
adminicmpamusroi  sidnosidarvHocmi
Ha i 3micm ma 3acmoCy8aHHS CNPUSE
HE MIiAbKU NpasusbHOMY, CBOEUACHOMY
ma  3aKoHo0aguo  OOIPYHMOBAHOMY
snausy Ha npasonopywnuka (npu-
mseHenHs tioco 00 admiHicmpamugHoi
gidnosidarvrocmi), a il eapanmyrome
00’ eKmuBHicmo BUPILEHHA CNPABU, U0,
Y c8010 uepey, cnpuae nidsuujennio npa-
80801 Kyavmypu ma nosacu 00 3A4KOHY
ma mux opeadis, K[ YNOBHOBANMCEHI
3abesneuysamu 11020 OOMPUMAHHS.

KnrouoBi caoBa: anMmiHicTpaTHBHA
BiTOBigA/NbHICTD, IOPUANYHA BillIOBigA/Nb-
HiCTb, MPUHUMNN aAMiHICTPATUBHOI Bifmo-
Bifa/JbHOCTI, IPUHLIMII BEPXOBEHCTBA I1pa-
B4, IIPUHLMII 3aKOHHOCTI, SIKiCTb 3aKOHY.

it )t o e

Vdovichen V. Methodological
influence of the principles
of administrative responsibility on
its content and application

The scientific article describes
the methodological influence of
the principles of administrative

responsibility on the conditions,
methods and forms of its application.
The relevance of the study is determined
by the need to determine the specifics
of the action of the principles of law,
the principles of legal responsibility on
the mechanism, measures and features
of the application of administrative
responsibility.  Therefore, it s
especially worth taking into
account the interdisciplinary nature
of  administrative  responsibility,
which protects and ensures social
relations that are regulated by
various branches of law. In this
regard, the methodological influence
of the principles of administrative
responsibility on its application makes
it possible to answer the question
of whether the legal regulation
of administrative responsibility is
sufficiently optimized in relation to the
norms of other branches of legislation.

The article emphasizes that
the principles of administrative
responsibility are objectively inherent
and starting principles, requirements
that apply to participants in social
relations (especially in the field of
administrative responsibility) with
the aim of harmoniously combining
individual, social and public interests.

The primary place is occupied by the
synergistic connection of the principles
of the rule of law and legality in
the context of the methodological
influence of the principles of
administrative responsibility on its
content and application. However, the
author emphasizes that despite all the
similarities and interconnectedness,
“rule of law” cannot be replaced by
“rule of legality”, as this is a gross
theoretical error. In their synergy, the
principle of the rule of law and the
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principle of legality are an essential
prerequisite for the management of
public affairs, a guarantee of the
regime of legality as one of the main
[eatures of a legal state. The principle
of the rule of law does not replace or
cancel the principle of legality, but
only deepens its requirements, draws
attention to the content of positive
law, which must meet universally
recognized standards of human rights
and fundamental principles of law.
All this should be implemented in the
implementation of methodological
influenceonthe content and application
of administrative responsibility.

The methodological influence
of the principles of administrative
responsibility on its content and appli-
cation: contributes to the correct,
timely and legally justified influence
on the offender (bringing him to
administrative responsibility); guaran-
tees the objectivity of solving the case;
contributes to the increase of legal
culture and respect for the law and
those bodies authorized to ensure its
observance.

Key words: administrative respon-
sibility, legal responsibility, principles of
administrative responsibility, principle
of rule of law, principle of legality,
quality of law.
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JOKTOPAHT
3anopi3bKoro HaLiOHANBHOTO YHIBEPCHUTETY

PO3BUTOK HIMEIIBKOI'O KOHKYPCHOI'O
ITPOIECY B XIII-XVII CT.CT.

ITocraHoBKa mpobGJaemMu. YKpaiHa,
SIK KaHAMAAT y 4jeHH EBPONEHCHKOro
Colo3y, NOBHMHHa ajanTyBaTH Haljo-
HaslbHe 3aKOHONABCTBO, Y TOMY YHCJIi,
sIKe CTOCY€eTbCst 6aHKpyTcTBa (Henmaro-
CIIPOMOKHOCTI) a60 KOHKYPCHOTO MpO-
necy, 1o Bumor Cowo3y. ¥ LiH YacTHHI
BeJMYE3Hy JOMOMOTY MOXKe HalaTH
BHUBUEHHSl IIPaBOBOTO JOCBifly TakKol
€KOHOM{UHO BHCOKOPO3BHHEHOI! Jep-
kaBH, sk Himeuuuna. Ilepenycim wika-
BUM € iCTOPUYHUU MOCBil BUHUKHEHHS
Ta PO3BUTKY KOHKYPCHOTO Ipollecy Ha
3emysix cyuacHoi HiMeyunnu. ¥ 3B’s3Ky
3 4yuM, npuBeprae ysary mnepion XIII-
XVII cr.ct., ne 6ynu 3aknageHi oCHOBU
a60 NpPUHUUNK MaUOYTHBOTO KOHKYp-
CHOro mpollecy Iiel nep:kaBu. Take
IOOCTI/KEHHS] CIIPUSITHME TJIHOOKOMY
PO3YMiHHIO CYTHOCTi Ta NpPHU3HAaYeHHS
IPaBOBOTO iHCTHUTYTY, SIKHH pO3TJsiia-
€TbCS aBTOPOM B Mexkax Liei my6Jrikarii.

AHani3 pocaigxkeHs i myOJaika-
mif. OkpeMi acmekTH pO3BUTKY KOH-
KypcHoro mpouecy HimeudnHu craBanu
NpeAMeTOM MAOCJHIIKEeHHS SIK BiTUMU3HS-
HUX, TaK i 3apyOiKHHUX BUEHHX Pi3HHX
ICTOPHYHMX emoX, cepell SKUX CJIi[
Buginut npaui: Y. DbpyHHemanHa,
K. Manuwesa, T. Hikyninoi, b. Ions-
koBa, B. Ilyxtu, E. Tannepa, 0. Hop-
Hoi, ['. lepmenesuua, O. lITo66e.

Mera cratri noJssirae y BUCBiTJIeHH]
0COOJIMBOCTEH  PO3BUTKY  HIMEIbKOTO
KoHKypcHoro nponecy B XI[I-XVII cT.cT.

Buknan oCHOBHOro Mmarepiany.
[cTopUUHUH PO3BUTOK HiMELBKOTrO KOH-
KyPCHOTO TIpolecy BaKKO He Ha3BaTH
TepHUCTUM. Xoua npo CepenHboBiUus

BilOMO JIOCHUTb MaJjo, NPOTE MOXKHA CMi-
JIUBO CTBEPMAXKYBAaTH, IO MNpoodpasom
CepenHbOBIYHOTO HIMELBKOI0 KOHKYP-
CHOTO mpouecy OyB came Horo itasii-
CbKUH aHaJIor.

Takoro BHCHOBKY MHOXOAATH Oifb-
wicTh HaykoBUiB. 3okpema, b. M. [ToJs-
KOoB 3asHauae: «Ha po3BHUTOK KOHKYyp-
cHoro mpouecy HimeuunHH BIJIMHYJIO
He pUMCBKE MpaBo, a iTaJiHCbKi Ky,
sIKi 6e3rocepeiHbO MOUAIU «IIPULIENJIIO-
BaTW» HiMELbKHUM JepKaBaM KOHKYPCHI
OCHOBH 3 MeTOI0 30epeKeHHSsI CBOTO TOp-
rosesibHOro 06iry» [1, c. 18]. Ceoro uacy
BUJATHUH HIMEUbKHUH MOCJIIHUK KOH-
kypcHoro mpouecy O. Hlto66e 3ayBa-
’KyBaB: «fl BUSIBUB y CBOIU Npaui BeJu-
KUH HeNO0JiK, SIKHH TMoJIsirae B TOMY, LI0,
HaCKiJIbKY MeHi BifloMO, HeMa€ BUBUEHHS
icTopil iTa/MifcbKOro 3aKOHOAABCTBA MPO
6aHKPYTCTBO. AKe SIKIO Ha HiMelbKe
3aKOHOJABCTBO NP0 OGaHKPYTCTBO pHUM-
CbKe MpaBO MalXKe He BIUIMHYJO, 51 BBa-
»Kal LiJKOM HMOBIpHMM, LI0 3 KOMep-
LWIHHUMHA TPABOUYHHAMH MiXK BEJHKUMHU
TOproBUMH IeHTpaMu Himeuunnu Ta Ita-
Jiii gesiki nitodi IPUANUHI CyIH TPOHUKIN
B Himeuuuny» [2, c. 3—4].

[Toni6Hy moO3MLiD MM 3HAXOIHUMO
i y mpaui I. @. UlepmeneBuua, SKUH
BKasyBaB: «[lepwumu cnisibHUMU Toyart-
KaM{d KOHKYpCHOTO TmpaBa Himeudnna
3000B’s13aHa He pPUMCBKOMY TMpaBy,
a mnorpebaM BJACHOTO TOPrOBEJbHOIO
060poTy i 3B’A3Ky 3 iTaNiUCBKUMHU KYTI-
uamu» |3, ¢. 35].

Brim, MaeMo fello He MOTOAMUTHUCH
i3 HaBemeHMMH TBepIKeHHAMHU. besy-
MOBHO, PUMCbKe ITPaBo He MaJio IIPSIMOTO
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BIIMBY Ha HiMellbKe 3aKOHOAABCTBO.
[ 3 mporo npusony . @. llepinenesuu
HABOAMB BIaJUH apryMeHT IpO BiACyT-
HicTb pewLenuil, OCKibKH KOHKYPCHHH
npoLec 3’sIBJISEThCS WBHAIIE HA MiBHOUI
Himeuuunu, a He Ha miBaHi [3, c. 35].
OpHak He cJhin 3abyBaTH, IO Ha iTa-
JIHCHKUH KOHKYPCHUU TIPOLIEC PUMCBKe
MpaBo BILJIUBAJIO, TOMY CMIiJIUBO MOXKEMO
TOBOPUTH IIPO HOr0 OINOCepeNKOBaHUH
BILJIUB Ha HiMeIllbKe 3aKOHOAABCTBO.

[Ile omHUM aprymeHTOM Ha KOPHUCTb
caMe OIOCEPeNKOBAHOTO, a He TMPSIMOTO
BIUIUBY PUMCBKOTO TIpaBa Ha CepeiHbO-
BiUHUH HIMeLbKHH KOHKYPCHHH Ipolec
MOXYTb CJAYTYBaTH JesiKi TI0JI0XKeHHS
CakcoHcbkoro — n3epkana  (mepiuuit
HiMelbku# Komudikoanu# akt XIII cro-
nitta). E. Tannep 3assauas, wo Bin-
MOBIIHO /0 LBOTO HOPMAaTHBHOTO aKTa
«KDEIUTOP He TMOBHHEH MYYUTH OGOpXK-
HHUKa, BiH (HOPMAaTHBHO-TIPABOBHH aKT, —
npum. asm.) TinbKuM gae Homy (kpeau-
TOPY, — nApum. agm.) 3MOTy 3aKyBaTH
tioro (6op:KHUKA, — npum. agm.) y Kau-
nauu...» |4, ¢. 91].

L1 o6cTaBUHA MiATBEPAXKYE HASIBHICTD
OTI0CEPETKOBAHOTO BILIMBY 3 OTJISLY Ha
take. [lo-nepie, onucaHu#l ctaH peden
cam mo cobi He € HOBHM, OfIpa3y 3ramy-
1oTbest mostoxkeHHs1 XII rabanup Ta 3akoH
[letenis y CrapomaBupomy Pumi. Tox
MUTAHHS LI0J0 HASIBHOCTI BIIUBY 3HiMa-
etbcsl. OnHAK MUTAHHS LIO0 XapaKTepy
TAKOTO BIUIMBY 3aJIMILAETHCS BiIKPUTHM.
Tomy, mo-mpyre, 3aKpinaeHHs MOAIGHOTO
peryJIoBaHHS B MOJOXKEHHSIX HOPMaTUB-
HOTO aKTa CBiIUUTb PO Te, L0 BUMAIKH
KaTyBaHHS OOpXKHHKIB y  Torouac-
Hit Himeuuuni 6ynM HEMOOJUHOKHMH,
OTXKe, TIOJIOKEHHSI PHUMCBKOTO TIpaBa,
SKAMU TaKi KaTyBaHHS 3a00pOHSJIHCH,
y CYCHiNbCTBi 3a0yBaJUCH.

[IponoBxXywoun pO3rJAAaTH  CUTY-
anjro i3 3amo3W4yeHHSM iTaNiACBKOTO
npaBa, He MOXKeMO OMHUHYTH H Oinblu
nisHi nepion ictopii, a came XVII cro-
JITTS. ¥ Led yac Ha TOrOYaCHUX Teo-
PeTHKIB MaJsia BeJIMUe3HUH BIJIMB Tpalls
TAaKOTO BHIATHOTO iCMAHCBKOTO AOCJi-
HUKa KOHKypcHOro mpouecy, ik Cajb-
rano ne Camo3a.

CaymHy OyMKy i3 LbOTO MPUBOLY
pucsaoBuB K. I. Manumes: «¥Y XVII cto-
JiTTi 3’ABJASIETBCA 1 JiTepaTypa 3 KOH-
KypcHoro npouecy. Ilpu 1i po3pobaeHHi
IODUCTH 3BUYHO 3BEpPTANUCS OO PHUM-
CBbKHMX JuKepeJs | MiIKOPSIHCh aBTOPH-
TeTy CepelHbOBIYHUX iTAMIHCbKUX MHCh-
MeHHUKIB. OCco0JIMBO CHIbHUH BIJIUB Ha
PO3BUTOK KOHKypcHoro npouecy Himeu-
yuHu Masa npaus Canerago ne Camosa
nig HasBow Labyrinthus creditorum,
y fKid 3i6paHi Ta ysarasbHeHi Oarari
MaTtepianu  iTajifickkKol  JiTepaTypu
W CymoBHUX 3BHYAiB i3 3a3HAUeHHSM
MPaKTHKK icmaHcbkUX cymiB. ... Crapi
HiMellbKi NMUCbMeHHUKU HacCJioyoTh
HOT0 TMOIMISIAM i3 HaUMEeHIIMMU BiIXHU-
JIeHHSMH, TakK 110 He TiJbKH 3araJjibHi
MOHSTTS i MOYaTKW KOHKYPCHOTO TIPO-
necy, a ¥ mogpobuui HOro cucTeMu
IO CaMoro 3akiH4eHH$l mpolecy moby-
JIOBaHi B HHUX, OYEBHIHO, Il BIJIMBOM
JlaGipunra Camosu» [5, c. 309].

[Toni6éHoi  mo3uuUil AOTPUMYETbCS
u b. M. Iloaskos, 3asHauarwoun: «Cro-
YaTKy Ha KOHKYPCHHH TpOlleC HiMellb-
KHX JepKaB BILIMHYJIO KJIaCHYHe BUEHHS
icmanusg Cansrago me Camosa. ... 3ro-
IOM y LbOMY BY€HHi BigOyJuCs 3MiHH,
110 3HAULIIU CBOE BioOpakKeHHs B KOH-
KYPCHUX 3aKOHOAABCTBAX HiMEIbKUX
feprkaB misHboro mepiogy» [1, c. 19].

Olo crocyeTbCsi HOPMATHUBHUX MXKe-
pesl KOHKYPCHOTO 3aKOHONABCTBa, TO
HEOAMIHHO CJIiJ BIAMITUTH TOH (akT, L0
B cepenHboBiYHIN HiMeuunni Humu 6ymu
SIK IMIIepaTOpCbKi HOPMATHBHI aKTH,
Tak i BiAMOBiAHI HOPMATHBHI aKTH MiCT.
Onnak, ©Ge3cmipHo, MicTa BimirpaBaJu
B L[bOMY MpOLleCi 3HaUHO Oi/Nbl1y POJb.

[Ilogo iMmepaTopcbKUX HOPMATHB-
HHMX aKTiB, MOXKeMO 3a3HauUTH eIUKTH
Kapaa V Bim 7 xoBTHs 1531 poky
ta 4 xoBTHs 1540 poky. Cnin Haroso-
CHUTH, II0 B HUX, 3HOBY XK TaKH, MIPOCTe-
XKYEThCSI TEHAEHIIS 3B 3Ky 3 Icnanieo.
Piu y Tim, mwo ue#t imnepartop 6y 6inblu
HiXK HaOJUXKeHUH 10 IcmaHil: horo matu
OyJa icnaHko, a caM BiH cro4aTky OyB
icmaHcbKUM KopoJsieM, Oi/bll BiIOMHUM
sk Kapsoc I, i yiuie 3rogom fioro xopo-
HyBanu B Himeuunni. BpaxoByiouu 1o
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0coOJIUBICTb, (haKT HAsIBHOCTI TaKOro
30JIMKEHHS IBOX KpaiH cTae Oijbll 3po-
3YMiJIUM.

CTOCOBHO HaBeleHHX BHIIE €IHKTIB
MaeMO 3a3HAUUTH, LI0 BOHU HOCHJIH
POKPEeIUTOPChKUN xapakTep, y Cepen-
HbOB{uYi 11e 6yJ0 3BUYHOIO CIIPABOIO.

[3 uporo npusony I'. ®@. UleprueneBuy
3a3HauaB: «IMmeparopchka Biana obme-
JKyBaJslaCb BUIAHHAM JEKIJIbKOX eIUKTIB,
SKi MaJM Ha MeTi 3a/75KyBaHHS HECIPO-
MOXHUX OopKHUKIB. Tak, y emukTi
Kapsa V Bin 7 xoBTtHs 1531 poky Gan-
KPYTH Ta iX CHiBy4aCHHUKH NPHUPIBHIOBa-
JIUCSL 10 3JI0AiIB i MigJAraju TakoMy X
nokapanHio. EIMKT Toro camoro imnepa-
topa Bin 4 xoBTHs 1540 poxy nependa-
4yaB HeTalHy CMepPTHY Kapy [/ 3JiCHUX
6ankpyTiB» [3, c. 35].

[O. B. YopHa cTOCOBHO LUX €IMKTIB
BKasye: «Jloc/lifyKeHHSI TOJIOBHHUX HOp-
MaTHUBHUX akTiB HimeuunHu, a came
enukTiB Kapia V 1531 ta 1540 pockis,
Jla€ 3MOTY TOBODUTH IIpPO Te, LI0 MOPSA
i3 3aranbHUM MaMHOBHM CIIPSIMyBaHHSM
3aKOHOJIaBCTBA IIPO HECIPOMOZKHICThb
3yCTpiualoThCcsl TOJOXKEHHS, SKi per-
JAMEHTYIOTb <«IIPaBO Ha OOPXKHHUKA».
CyTb 1pOro npasa noJsiraja B TOMY, IO
OOp>KHHMK HaJjeXaB TOMY KpeauTopy,
SIKUHM MeplIUMM 3asiBUB cBol BUMoru. Ha
Hally AyMKYy, TakWHd MPUHLHMI CyTepe-
4yuB 06a3UCHOMY MPHUHLIUNY {HCTUTYTY
0aHKpPYTCTBA — KOHKYpPCY TPOLIOBHX
BUMOT KPemUTOpiB, Y 3B’S3Ky i3 YuM
He Mir OyTH yCHilUHUM Ta e(peKTUBHUM
MeXaHi3MOM IpPaBOBOTrO peryJIIOBaHHS»
[6, c. 36—37]. )

Y cepenHboBiuHid mnpaui HMoxanHa
BpyHHeMaHHa MoO)KeMO 3HaWTH MiATBep-
mxenHs caoBaMm [O. B. Yopnoi miomo
«fpaBa Ha OopxKHHKa»: «Kosau omuH i3
KPeAUTOPIB Ai€, a iHII KPeIuTOpHU BTPY-
YaloTbCsl Y CIpaBU OOp:KHMKA, Hexau
BOHHM OyyTh 00auHi BixHOCHO Horo (kpe-
JMTOpa, — NpUM. Q8M.) TIPaB Ta Mpoje-
MOHCTPYIOTb Horo mepesary» [7, c. 2].

Maemo 3a3HauuTH, WO TOrovac-
HUH CTaH ClpaB € JaleKuM Bin imeany
Ta BUpIlIEHHS] OCHOBHOI 3aJaui KOHKYp-
CHOrO Ipolecy — piBHOMipHOro 3ano-
BOJIEHHSI BHUMOT KpPEIUTOPIB B yMOBax

it )t o e

HecTaui akTuBiB 6opxxHHKa. HaToMmicTb
KOHCTaTyeMO HAaNpaBJIeHiCTb €IHKTiB,
OKpiM 3andKyBaHHA OOpXKHHKa, Ha
VHUKHEHHS KOH(JIIKTYy MiXX KpeauTo-
pamu. Ilpu uboMy ocTaHHe BHpillyBa-
JIOCS pafiMKaJbHUM CIOCOOOM — HaiaH-
HIM  TIpUBiMIEHOBAHOTO  CTAHOBULIA
KPEAUTOPY, SKUU NeplIUH 3asfiBUB CBOIL
BUMOTH 10 OOpXKHHKA.

BpaxoByiourn HaBeneHe BHIE, KOH-
CTaTyeMO TaKoX | Te, 11O imIepaTop-
CbKi €OUKTH He MaJd IPOLeCyaJbHOTO
XapakTepy, a, 9K BiloMO, 0e3 peryio-
BaHHSl TIPOLleCyaJbHOTO acleKTy KOH-
KypPCHUH IpolleCc He MOXe iCHYBaTH,
TOMy noTpe6a B MiCbKUX HOPMaTHBHHUX
aKTax He BUKJMKA€E JKONHUX 3arepe-
yeHb. [3 wuporo mpusomy O. Ilto66e
BKa3yBaB: «Y 3B'fI3Ky i3 THM, LI0 Tpo-
IOBi omepalil CTOCYBaJUCS MiCbKOTO
JKUTTS, CaMe CTaTyT MiCTa Ta MiCleBi
peecTpy MOXKYTb CJAYIyBaTH [KepeJsoM
MaTepiany s icTopil 3aKOHOIABCTBA
npo 6aHKPyTCTBO. BoHM NpHU3BOAATH 10
IIPAKTUYHO iIeHTUYHHUX Pe3yJsbTaTiB, K
i mocaimkeHHs LIBeHLIAPCHKOTO MPaBa,
OfIHaK BOHM TOBHHHI MaTH TIepeBary
HaJ LIBEHIApChKUMHU JXKepejaMu, amkKe
BOHM [Oal0Tb HaM Oijbll mnoraubJieHe
pPO3yMiHHSI TpaBa Oifbll  PaHHbLOTrO
nepiony, i3 13 mo 16 ct.» [2, c. 3].

Cgocto geproio, I. ®. [llepmienenuy,
HaBOAAYM YpUBOK i3 JIl06elbKHX 3aKo-
HiB 1586 poky i3 mpaui O. LIT060e,
3asHauaB: «Brepue B 3akoHax MicTa
Jlro6eka BUAB/ISEMO CIpoOy 006’€AHATH
KOHKypcHe mpaBo. ¥ Bunanhi Jlio6elp-
Koro mnpaBa 1586 poky 3ycTpiuaemo
take: “CTaTTs Usl TPHUCBSUEHA TMepLl
3a Bce OOpXKHHUKY, SIKHH CXOBaBCSl BiX
KPeIMUTOPiB, YHE MaWHO y 3B’S3Ky i3
Hebe3MeKol0, gKa BHHHMKAaE 4epe3 Ipo-
CTPOUEHHS NJaTexy JI03BOJISIETbCS
CXONMTH Ta 3aTpumatu...”» [3, c. 36].

Ha nporuBary nosuuii nporo Hay-
KOBLA HaBe#eMO LMTaTy i3 Tpaui
K. I. Manumesa: «3a ®panbyp3pkuMm
MmicueBuM mnpaBoM 1520 poky 3arasb-
HUH apellT, TPOAaK Ta PO3NOJIJM MaiHa
GOpKHHMKa Ha TMPOXaHHS KpPeAUTOpiB
3MACHIOIOTbCS B3araji y THX BHMNAl-
KaX, KOJIM O0pKHUK Oyze 06TPYHTOBAHO
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3amigo3peHUH Yy HedecHOCTi, y Hamipi
BTEKTH Bifl KPEAUTOPIB YM 3MIiHUTH Ha
IXHIO LIKOAY CTaH BJIACHOTO MaWHa»
[5, c. 319].

Mu nogingemo nosuuiro K. I. Manu-
1IeBa Ta MOXKEMO 3a3HAYUTH PO HeBip-
Hu# BucHOBOK [. @. IlleprieneBuua,
amke JlioOelpbKi 3aKOHU 00’€KTUBHO He
Oy/1 aHi mepLUIKUMH MiCLIEBUMH 3aKOHAMH,
HaTpaB/JeHUMH Ha PeryJioBaHHS KOHKYP-
CHOTO NpOLECY, aHi NepliuMU 3aKOHAMH,
ki mepembauvanu apewIT ManHa 6GOpXK-
HUKa §IK 3aN00iKHUH 3aXil KOHKYPCHOrO
npolecy, SIKUH, CBOEI0 Uepror, Hampas-
JIEHUH BUKJIOYHO Ha 30epekeHHs MalHa
6opKHUKA B pasi iCHYBaHHS CYMHIBiB
y bona fide ocTaHHBOTO.

3 npyroro 6oky, JloGeubKi 3aKoHH
1586 poky Bce-Taku OYy/JM B YOMYCb
yuikaiabHuMu. O. Ilto66e 3a3Hayas:
«Icaye Takox ToH Qakrt, mo B Jlobeky
Ha BiAMiHy Big 0araTboX BHYTPILLHIX
obJjacTedl mpaBa iHO3eMHi KpeIUuTOpU
Oy/aM MOCTaBJeHi Ha OAUH piBeHb i3
Jo0ebKUMH Tig 4ac OaHKPYTCTBA...»
[2, ¢. 2-3].

Bapro Bimmitut, mwo B CepenHbo-
Biudi BCTAHOBJICHHSI IApUTETy MixX
BHYTPIIIHIMH Ta 30BHIlUHIMM Kpelu-
TopamMH GOpXKHHKa AificHO OyJso pinki-
ctio. Takuil ctaH peuell y Jliobelubkomy
npaBi MOXKeMO MOSICHUTH THM, IO Le
MicTO 6YJIO OfHUM i3 IPOBIAHUX LEHTPIB
HiMeLbKOI TOPriBJi, a OTXKe, iHTepecH
iHO3eMHUX KpeOUTOpPiB HEOAMIHHO MaJH
BPaxoByBAaTUCh, a B pa3i GaHKPyTCTBa
JM00elbKOTO OOpXKHUKA — 3axXUILATUCSH.
[Hak1e 3aikaBaeHICTh iHO3eMLIB Y TOP-
TiB/Ji i3 BKa3aHUM HiMelbKHM MiCTOM
3HAaYHO 3MeHIuuaacs 6. 3 Apyroro 60Ky,
TOW (PaKT, 11O MiClLeBi KpeIUTOPU OTpPHU-
MYBaJ{ He Tiplle NpaBOBe CTAHOBHILE,
Hi)K {HO3€MHi, CBiIUUTBH JHIIEe TIPO
BeJUKY PO3BHHEHiCTb Ta CaMOJOCTaT-
HicTp Jlio6eka, TOProBUi 060POT SKOTO
6yB HEPO3PUBHO TOB’'SI3aHUU i3 Miclle-
BUM PUHKOM.

«3 XII mo XV croqirtst Jltobek micsi
Kenbna 6yB HavikpynHimum mictom [1iB-
Hiunol HimMeuunnu (15—25 Tucsu Mmer-
KaHIiB). Moro BHK/IOUHE MOJNOXKEHHS
CKJIaJoCsl Mepll 3a BCe 3a pPaxyHOK

BUTIOHOIO PO3TAlllyBaHHS B LEHTPI Mix
PEeHHCBKUMH Ta TPYCCbKHMH MiCTaMH,
npsaMux 3B’s3KiB i3 [liBHiunum Ta Ban-
TIHCBKUM MOpPSIMH 4epe3 JATChKi Ipo-
Toku (3yHa), a Takoxk JOpPOrd yepes
MepelIniok, sTKuil 3’enHyBaB Jliobek i3
Tam6yprom» [8].

Hlomo  wmicueBoro  peryJioBaHHS
y @pankdypti uikaBy 0co6/UBICTb
HaBiB E. Tannep: «Y ®pankdypri Baana
opeHAyBaja MPUBATHUH OYIUHOK MAJIs
yTpUMaHHSl yB’si3HeHWX ... Llg 3miHa
pexxuMmy 3ajuilana OaxaTH Kpalloro:
OOpKHUK MaB CaMOCTIHHO 3abesneuy-
BaTH BJIaCHE YTPUMAaHHS ..., PiBHO3HAUH]
pekoMeHpauil Horo O/arofiiHUM ycTa-
HOBaM 4M TEePeX0KHUM» [4, c. 91]. Take
peryJ/iioBaHHs crnpasii OyJ/0 I0BOJi KOH-
TPOBEPCIHHMM Ta JHIIe CTBOPIOBAJO
BUIUMICTb TypOOTH TMpo OOPXKHHUKIB,
ajxKe FKUO OOPXKHUK OyB MJIATOCIPO-
MOXHHM, TO BiH caM MaB 3Mory cebe
3abe3neyyBatu. Xoua 1e 6ys0 3poOUTH
HeJIeTKO, amke BiH OyB YB'S3HEHHM,
a JUCTaHLiHHI croco6u 3B’d3Ky i3 pin-
HUMU B CepeqHbOBIUYi OYJIH MPUMITHB-
HUMH. 3pelITolo, JIOTIYHO NPUIYCTHUTH,
10 HaWhyacrille B Taki Micus moTpa-
TJISIM  HeMJIaTOCIIPOMOXKHI GOPKHHKH.
[ B upboMy BHMAOKY MiATPUMYEMO DYMKY
E. Tannepa 3 npuBoay MOMIYKY LIJISIXiB
MOPSATYHKY y BUIISIAI Gs1arofiliHOCTI.

Taxkoxk perysoBaHHS KOHKYPCHOTO
npouecy Mae Miclle i B TOro4acHiu
bBasapii. Amxe B 1616 poui tam icHy-
BaB HOPMaTHBHHUH akT Bayerischer
Gantordnung. I3 mnepeksamom Horo
Ha3BH He Bce Tak mpocto. Akuo 3i cio-
Bom «Bayerischer» (BaBapcbkuii) Bce
3p0O3yMiJzo, Tak caMmo, K i 3 YaCTHUHOIO
«ordnung» (craTyTt), TO W0 O3Ha4ae
«Gant»? Hacnpaszi ue c0Bo € apxaid-
HUM TepMiHOM i3 6aBapCbKOro AiajeKTy,
KOpiHHS siKoro csrae 4yaciB Crapopas-
Hboro Pumy. «Ha aykuionax craponas-
HiX PUMJISIH ayKLiOHICT BUTYKYBaB CBO€
TOCTiHHE 3aMUTaHHS 10 HATOBITY OXOUHX
KynutH: «In quantum?» = ¥ ckinbku?
(B4 xoueTe 36ITBLIMTH? — APUM.
asm.). Yepes uacTe BHKOPUCTAHHS
3anuTaHHs, «In» mocTymoBo Bimmamasao
U samumuiocss Juime  «quantum?s.
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OcCKiJIbKM 3aKiHYEHHSI «-UM» «3HOLIY-
BaJoCsl» B YCiX JIATHHCBKHX CJIOBax,
6yno 36epexkeHo Tiabku «Gants» [9].
TakuM 4YMHOM, MOXKeMO MHiHTH BHC-
HOBKy, 10 «Gant» o3Hauae aykIioH,
a OTXKe, Lled HOPMATUBHUHM aKT MOXKHa
Has3BaTH DaBapcbKMM ayKIiOHHHUM CTa-
tyToM. IlpoTe OykBaJbHUEH TNepekJan
y LBOMY BHNaIKy HeNOpEeuHHH, alxe,
BUKOPHCTOBYIOUM TaKy Ha3BYy, MH BKa-
3yeMO, LIO TPOBENEHHIO ayKUioHy OyB
NPUCBSIUEHUH LiJIMH HOPMATUBHUH aKT,
SKMA HaclpaBii NpHCBAYYBaBCH pery-
JIIOBAaHHIO KOHKYpCHOro mnpotecy. Xoua
peasizauis mMaiHa GOpXKHHMKA | € OOHUM
i3 OCHOBHHX 3aBJlaHb LIbOTO IpOLECY,
ajie OfHO3HAUHO He einHUM. Came ToMy
MM He MOXKeMO BBaKaTH 3alpONOHOBa-
HUH NepekJ/al NPUAHSATHUM Ta 3yIHUHHU-
Mocsl Ha TakoMmy BapiaHTi, sk baBap-
CbKHH CTATyT HECIIPOMOXKHOCTI.

Pig y Tim, mo B To¥ uac peasnizauis
MaiiHa OOp:KHMKIB 4YacTo BimbyBasacs
3 ayKIioHy, TOMY Yy CBiIOMOCTi CyCHiJb-
CTBa MilIHO 3aKpinumiach acoujauis ayk-
LioHy 3i crmoco06oM MoraiieHHs OGOpTiB.
[linTBepmKeHHS HaIIOl MO3MIi 3HAXO-
JIMMO Ha CalTi, MPUCBSIUYEHOMY TPaKTy-
BAaHHIO peJsiKTiB KeJbTCbKOI Ta JaTHH-
CbKOI MOBU B 0aBapcbKOMY HiaJieKTi,
ne HaBeleHa uurata Anama Ibopass:
«AykuioH BUKyny i B nBauusiti Ta Ha
NoYaTKy TPUALUSATHX POKiB HALIOTO CTO-
JUTTS1 4yacTo OyB Ha BYCTax CiJIbCbKOTO
6aBapCbKOro HacesJeHHs, TOMY 110 B TOH
yac Oarato (epmepiB Oyau 3MylleHi
TIPOTIOHYBATH YaCTHHY CBO€I BJIACHOCTI
Ha [aHTi, 1106 MaTH MOXKJMBICTb CILJIa-
TUTH CBOi 60prosi 30608 a3aHHs» [9)].

3pewrroto, K. I. Masnuiies npu aHa-
Jlidi 6aBapCbKOTO KOHKYPCHOI'O 3aKo-
HOJIAaBCTBA TaK0X Ha3WBae KOHKYPC
«Gant» [4, c. 394], wo cayrye e
OIHUM MiATBEPAKEHHSM TIPABHIBHOCTI
OIMUCAHOI BHUILE TMO3ULLI.

Bkazanuii CratyT, Ha Hauly OyMKY,
Bimirpasas BesuKy posb. K. I. Manuies
3a3HauaB: «OCHOBHI pUCH KOHKYpPCHOTO
NpOBAJ’)KeHHS INpU 306iry CTArysauiB
y BUKOHAaBUiH iHCTaHUil OyJd BHU3HA-
yeHi B baapil me Cratytom 1616 p.»
[4, c. 391].
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Bapto HaBectu i caoBa [lokTopa
Boabgranra Tenpixa IlyxTtu, skunt
y 1827 poui 3a3nauaB: «baBapcbkui
Gantordnung 1616 poky Bxe MOMiTHO
OsrK4ye [0 CbOTOAHIIIHBOI NPOLENYpPHU
KOHKypcHoro npouecy» [10, c. 34].

3 aHanmizy HaBeOEHWX BHIIE LUTAT
IOXOIMMO BHCHOBKY, IO TOrOYacHHH
BaBapcekuil  cTaTyT  HECIIPOMOXKHOCTI
€ TepIIMM HOpPMaTHBHUM akToM y Bagapii,
MOJIOXKEeHHS IKOro OyJid HaOJMMKeHUMHU 10
KJIACUYHOTO KOHKYPCHOTO TIpOLECY.

Oxkpim iHIIOTO, MaeMoO CKa3aTH Ipo
BeJbMHU ILiKaBUH [HCTUTYT, BU3HAUEHUH
CratytoMm 1616 poky, SKHH HampaBJe-
HUH Ha 3aJ0BOJIEHHS BHMOT KpPEAHTO-
piB y pasi Hectaui MaiiHa GOp:KHHUKa, i3
Ha3Bow «jus delendi», mo mepenbauae
HaJaHHS yCbOTO MaiHa OOpXKHUKA Kpe-
JTUTOPY 3 HAaUMEHIIUMHU BUMOTaMH, KOJIH
OCTaHH{H, CBOEIO YEProl0, MaB 3a10BOJb-
HUTH MadHOBi BUMOTM BCiX iHIIHMX Kpe-
JUTOpiB OOpXKHMKA. HKINO el KpeauTop
BiIMOBJISIBCS Bim Takol ydacti, TO BiH
BTpPayaB MPaBO BHUMOTH 10 OOpPXKHHKA,
i B TaKOMy BHMaiKy MadHO OCTaHHbOTO
nepefaBajsocss Ha THX CaMHUX YyMOBaXx
HACTYITHOMY KPeTUTOpY i3 HaHMeHIIUMU
puMoramu. Lle# crmoci6 BimHOCHUTH HAC 10
BKe 3rafaHoro [-pa B. I'. ITyxtu: «fkio
npogaHa HepyXOMicTb He € Takolo, LI06
MOXKHa OYJI0O 3aL0BOJBHHUTH BCiX Kpe-
JUTOpiB, HEpyXOMicTb Mae OyTH MpHCY-
oKeHa KpeIUTopy 3 HaHMEHILO BHUMO-
rolo s HOro 3aJ0BOJIEHHS 3aMiCTb
niatexy i3 (HacTynHuM, — npum. agm.)
3000B’sI3aHHSAM 3a[0BOJIbHUTH KPEAUTO-
piB, fKi mepenyoTh HoMmy, ab0 SKIIO XK
BiH BiAMOBJSIETbCS NPUUHATH MaAHHO 3a
i€l yMOBH, TOAI BiH BiAMOBJISIETHCS i Bifl
CBO€I BHUMOTH, B OCTAHHbOMY BHIAAKY
cepis Oyzne Tak camo mepefaHa 6e3ro-
CepeflHbO HACTYNHOMY KPEAHUTOPY
(LI perporpaiHa MpOMO3HIIs Ha MPO-
JaxX KpPeOUTOpaM Bigoma IiJ Ha3BOIO jus
delendi)» [10, c. 35].

Takum umboM, jus delendi mo cyri
fBJIsle 0600 TPaBOHACTYMHHLTBO, 3a
SIKOTO OJUH i3 KpPeAHUTOPiB OOpKHHUKA
OTPUMY€ BeCh HOTO aKTHB Ta MAaCHB.
[Ipote, 3po3ymino, 110 TaCUB BKe MOXKe
OyTH BUIO3MiHEHHH.
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Otxe, y cepennboBiuniii bapapii
3aKOHOZaBellb BUOYNOBYE KOHKYPCHHH
IpoLec 3a MPUHLUMIOM «IIPOOJeMH Kpe-
IUTOpiB — ILe MpobJeMH KpelAHUTOPiB».
Xoua, 3pemTo, CJAifl TOTOAWTHUCH i3
THM, WO jus delendi i cipaBai po3s’sizye
npo6JeMy 3al0BOJIEHHS BHMOT Kpeu-
TOpiB y pasi HecTaui MaliHa GOPKHHUKA,
NpoTe PO3B’si3ye ii BiIBEpTO pamuKalb-
HUM Ta abCypaHMM uuisxoM. I3 soriu-
HOTO aHaJ/i3y OMHCaHol BUIIe NPOLEeLYpPH
JIETKO IiHTH BHCHOBKY, 110 B pe3yJ/bTaTi
HEeraTUBHOTO 32af0BOJIEHHSI BUMOT Kpe-
IUTOpPiB HeMHHYyYe HAaCTaHHS OJHOTO
3 IBOX MOXKJMBHX BapiaHTis. [lepmus —
MaliHa OOp:KHUKa OyJ0 AOCTaTHBO AJIS
MIOBHOTO 33[0BOJIEHHS PELITH KPeauTOop-
cbKUX BUMOT. Ipyru#i — Bci KpeouTopu
BiAMOBJISIIOTbCS  Bil BJIACHUX BHUMOT,
i 3anMIIaeThCA JIUILIE ONWH KPeIUuTop i3
HaUOIMbIIMMU BUMOTAMH.

3BUYANHO, MOXKJIUBHUH i TpPeTiH, ajb-
TepHATUBHUH BapiaHT PO3BUTKY MOMiH,
KOJIM Ha TIeBHOMY eTami SIKHHCh Kpeiu-
TOp BUpilllye OTPUMAaTH MalHO U 3aj0-
BOJIbHUTU BUMOTHM I[HIIMX KPEOUTOPiB
LIJISXOM 3a/liTHHS BJIACHUX AaKTHBIB.
[Ipu uboMy miTH Ha TaKWUU KPOK Kpeau-
TOp MOXKe i3 pPO3PaxyHKy IOJaJbILIOTO
3apo06iTKy Ha MauHi 6opxkHHKa. [Ipote
HaM BHAA€TbCS, 110 TAKUH CTaH pedelt
MaB MiClle BKpaH pigKo, BpPaxoBYIOUH
PU3HUK, SIKUH HOTro CYMpOBOIXKYE.

BescnipHo, xapakrep iHCTUTYTY jus
delendi Mo)KHa Ha3BaTU paTUKAJbHUM
Ta abcypaHuM. BkasaHuUH iHCTUTYT
[IOHAaHMeHIle He CIpalbOBYBaB HaBiTh
y TakoMy OaHa/JbHOMY BHIAAKY, KOJH
B pasi OaHKPyTCTBa KpeAUTOpa, SIKUH
OTpPHUMaB y BJACHICTb yce MalHO OOpxK-
HUKa, iCHyBaJ/a BipOTiIHICTb, IO peliTa
KPeIUTOpiB, fKi BXKe CTaIU MOXiTHUMH
KpeIUTOPaMH BiIHOCHO HOBOTO JJIS1 HUX
6opxkHuKa (KpemuTopa, SIKME OTPUMAB
AKTUB | MacuB), B3aralgi O6yLyTb MO03-
6aByieHi MOXJMBOCTI OTpPUMaHHS 3aM10-
BOJIEHHSI CBOIX BHMOT. 3a BeJHKHUM
pPaxyHKOM, aHaJ/OTiYHHUX pe3yJbTaTiB,
ak i npu jus delendi, 6e3 ommcanoro
BHUILlE PU3UKY MOXKHA JOCATTH LIJISXOM
3a[I0BOJIEHHS] BUMOT KpPEIWTOPIB, TOUH-
Halo4yH i3 HaHOIMIbIIMX, JOTOKH BHUCTa-

4yae aKTHBIB. 3BHYaHMHO, 110 TAKHH CTaH
peyel € apxalyHUM Ta B XKOJAHOMY pasi
He MOXKe iCHyBaTH CbOTOJHI.

Hapani, 3 pO3BUTKOM [iJIOBOTO
o6opoTy  mpHUpoAHO  30i/mblLIyBajgach
i nmorpe6a B KOHKYPCHOMY 3aKOHOJaB-
crei. CaylHy OyMKy i3 1bOro IpHUBOLY
BucioBuB . @. IllepmeHeBuu: «3BU-
YyaliHe IPaBO BHUSBJ/SETbCS HaUMeEHII
JOCTaTHIM y KOHKypcCi, Je BuUMara-
IOTbCS IIOBHA TOYHICTh, BH3HAYEHICTh
M0JI0KeHb, $Ki MOXYTb 3yCTpiuyaTHCh
BUKJIIOUHO B 3aKoHi» [3, ¢. 37].

BucHoBku. [lpoBeneHe rpyHTOBHE
JOCHIMKEeHHS  PO3BHUTKY  HIMeLBbKOro
KoHKypcHoro mnpouecy B XIII-XVII
CT.CT. J03BOJISIE AIUTH TaKUX BHCHOBKIB.

BcTaHOBIIEHO, 10 MOJIOXKEHHS €IHK-
tiB Kapna V Bin 7 xoBtHs 1531 poky
ta 4 xoBTHA 1540 poky 6ysnu Hampas-
JieHi He TijJibKH Ha 0co0y OOpXKHHUKA,
a i Ha YHUKHEHHSI KOH(JIKTY MiX Kpe-
OWTOpaMH, IO BHpILUIyBaBCH LIIIXOM
HaJlaHHA TpUBiMEHOBAHOrO CTAaHOBHIIA
KpPeLNUTOpY, SIKUHM MeplIMH 3asiBUB CBOI
BUMOTH 10 OOpPXKHHUKA.

BusiBneHo ocobusuBicTb JIrobeLbKux
3akoHiB 1586 poKy, 30KpeMa 3akpi-
NJeHHS NapuTeTy iHO3eMHHUX i Micle-
BUX KPEAHTOPIB, LI0 OOGYMOBJIIOBAIOCS
BaroMuM 3HaueHHSM Micta Jlio6eka ans
TOPriBJi Ta 30epeKeHHsIM 3alliKaBJeHo-
CTi iHO3eMLiB y HiHl.

Bcranosneno, mo baBapcbkuil cra-
TYT HecIpoMOoxkHOCTi 1616 poxy € mep-
MM HOPMAaTUBHHMM akToM Yy Dbasapii,
TM0JI0KEeHHS SKOro Oy/an HabJMKeHHMU
J0 KJACHYHOTO KOHKYPCHOTO IIpoLecy
U 3aKpimioBau iHCTUTYT jus delendi —
3al0BOJIEHHSI BUMOT KPEIUTOpPIiB y pasi
HecTaui MaliHa GOpXKHHUKA, L0 ependa-
4YaB HaJaHHA BCbOro MalHa OOpXKHHKa
KPEeIUuToOpy 3 HaWMEHLIMMH BHMOTaMH,
KOJIM OCTaHHiH, CBOEI Yeprow, Mas
3a/I0BOJIBHUTH MaKHOBI BHMOTH BCiX
iHIIMX KpeauTopiB OGopxkHHUKA. KO
el KpeauTop BiAMOBJSIBCS Big Takoi
y4acTi, TO BiH BTpayaB NIPAaBO BUMOTH 10
60pKHMKA, | B TAKOMY BUIAAKy MapiHO
OCTaHHBOTO TlepelaBajocs Ha THX
CaMHUX YMOBax HacTyIHOMY KpeIuTopy
3 HalMeHIIHMH BHMOTaMH.
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HarosolleHo Ha HeraTMBHHX HacJif-
Kax 3aCTOCYBaHHA  {HCTUTYTY jus
delendi, 30KkpeMa: B pasi GaHKpyTCTBa
KpeauTopa, SIKMH OTpPHMaB y BJACHICTb
BCce MalHO OOpPXKHMKA, iCHyBaJa Biporia-
HICTb, IO pellTa KPeaUuTOpiB, fKi CTalu
MOXiZTHUMH  KpPeauTOpaMH  BiIHOCHO
HOBOro GopxkHHMKa (KpemuTopa, SKHE
OTPUMAB aKTHB i acHB), B3araJi OynyThb
no30aBjeHi MOXKJHUBOCTI OTPHUMAaHHS
3a[0BOJIEHHST CBOiX BHMOTr. A Takox
BKa3aHO, L0 aHAJOTiYHUX pe3yJsbTaTiB,
Ak i npu jus delendi, 6e3 omHCaHOTO
BHUILE PHU3UKY MOXKHa JOCATTH LIJISXOM
3a/10BOJIEHHS] BUMOT KpPeIUTOPiB, MOUYHU-
HalO4M 3 HaUOiMbIINX, JOMOKH BUCTa4ae
aKTHUBIB.

Cmamms npucssuena 00CAIONeHHIO
pPO3BUMKY  HIMEYbK020 KOHKYPCHOZ0
npouecy & XII-XVII cm.cm. Pozeas-
HYmMO HOPMAMUBHO-NPABOBE pEe2YArto-
8aHHs 8IOHOCUH Hecnpomoxcrocmi (6aH-
Kkpymemea) y uell icmopuuruil nepiod.
Bcmawosaero, ujo nosoxcerns edukmis
Kapaa 'V 8i0 7 scosmus 1531 poky ma
4 scosmus 1540 poky byru nanpasiemi
He minbku Ha ocoby 6opicHuka, a i
HQ YHUKHEHHS KOH@OAIKMY Min Kpe-
dumopamu, Wo upiulysascs UWASXOM
HAQOQHH S NPUBINEioBAHO20 CMAHOBULLA
Kpedumopy, aKuii nepuluti 3aa8us c80i
sumoeu 00 6opHcHUKA.

Bussaeno ocobausicme Jlrobeyo-
Kux 3aKkornis 1586 poky, 3oxpema
3aKpiniesHs napumemy I(HO3eMHUX
i micyesux kpedumopis, ujo ob6ymos-
AH0BANOCH BASOMUM 3HAUECHHAM MiCMA
JIwobexa ois mopeisai ma 36epescer-
HAM 3QUIKABAEHOCMI (HO3eMUi8 Y Hill.

Bcmawnosaeno, w0  basapcokuii
cmamym Hecnpomoxcrocmi 1616 poxy
€ nepuium  HOPMAMUBHUM  QKMOM
y basapii, noaoxcenns akoeo 6yau
HabauNceHumy 00 KAACUYHOZO KOH-
KYpcHoeo npoyecy U 3aKpiniosaiu
incmumym jus delendi — 3adogorenna
sumoe Kpedumopis y pasi Hecmaui
maiina  6opacHuKka, wo nepedbauas
HAOaHHS 8CbO2O MAUHA OOPHCHUKA
Kpedumopy 3 HQUMEHWUMU BUMO-
eamu, KOAU OCMAHMHIL, CBOEHD 4ep2oro,
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Mmas 3a00804bHUMU MALHOBI BUMO2U
8Cix iHuwux Kpedumopis 6OpiHCHUKQ.
Sdkuio ueli KkKpedumop 8i0mM064a8CS
8i0 makoi yuacmi, mo B8iH 8mpa-
4ya8 npaso sumoeu 00 O6OpHKHUKA,
i 8 makomy Bunadky mailHO ocmaw-
HbO2O nepedasaioca HA MUX CAMUX
ymosax Hacmynwomy Kpedumopy 3
HAUMEHUUMU BUMO2AMU.

Haconrowerno  Ha  Heeamu8Hux
HACAIOKAX 30CMOCYBAHHA iIHCmumymy
jus delendi, sokpema: 8 pasi 6an-
Kpymcmsa kpedumopa, AKUUL ompu-
Ma8 Y BAQCHICMb 8Ce MALHO 6Oopxc-
HUKQ, ICHYysaara BipoeidHicme, U0
pewma kpedumopis, SKki cmaaiu noxio-
HUuMU Kpedumopamu 8i0HOCHO HOBOEO
bopacrura (kpedumopa, akuii ompu-
Mag akmug i nacus), 8zazani 6yoymo
no3basieni MONAUBOCMI OMPUMAHHA
3a00801eHHA CBOIX 8umoe. A makod
8KA3AHO, WO QHAAOCIYHUX pe3yibma-
mie, ak i npu jus delendi, 6e3 onu-
CAHO020 BUULe PUSUKY MOXMCHA docsemu
WAAxXoM 3a0080NeHHS 8UMO2 Kpedu-
mopis, nouuHaruy 3 HaubiAbUIULX,
donoku sucmauae aKkmusis.

KaiouoBi caoBa: 6aHKpYTCTBO,
OOp>KHUK, TPOLIOBI BHUMOTH, {HCTUTYT
jus delendi, kKoHKypcHHUE mpouec, Kpe-
IUTOP, HECTIPOMOZKHICTb.

Poliakov R. The development
of the German competitive process
in the XIII-XVII centuries

The article is devoted to the
research of the development of
the German competitive process in
the XIII-XVII centuries. The legal
regulation of insolvency (bankruptcy)
relations in this historical period was
reviewed. It was established that the
provisions of the edicts of Charles V
of October 7, 1531 and October 4, 1540
were directed not only to the debtor’s
personality, but also to the avoidance
of conflict between creditors, which
was resolved by giving a privileged
position to the creditor who [irst
declared his claims to the debtor.

The peculiarity of the Laws of
Lobeck of 1586 was revealed, in
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particular, the consolidation of the
parity of foreign and local creditors,
which was determined by the
significant importance of the city of
Lovbeck for trade and the preservation
of the interest of foreigners in it.

It was established that the
Bavarian Insolvency Statute of 1616
was the first normative act in Bavaria,
the provisions of which were close to
the classical competitive process and
consolidated the institution of jus
delendi — satisfaction of creditors’
claims in the case of lack of property
the debtor, in turn, the creditor
with the lowest amount of claims
received all the debtor’s property
and had an obligation to satisfy the
property claims of all other debtor’s
creditors. If this creditor refused such
participation, he lost the right to
claim against the debtor, and in this
case the property of the latter was
transferred on the same terms to the
next creditor with the lowest claims.

Emphasized on the negative
consequences of applying the jus
delendi institution, in particular the
[act that in the event of bankruptcy
of a creditor who acquired all the
debtor’s property, it was likely that
other creditors who have already
become derivative creditors of the
new debtor (creditor who received the
assets and liabilities), will generally
be deprived of the opportunity to meet
their requirements. It is also stated
that similar results as in jus delendi,
without the risk described above, can
be achieved by satisfying creditors’
claims, starting with the largest, as
long as there are enough assets.

Key words: bankruptcy, debtor,
monetary claims, institute jus delendi,
competitive process, creditor, insolvency.
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HOPMATHUBHA MOJEJIb CTPAXOBOI'O
IIAIIPUEMHHUIITBA

ITocraHoBka mnpobGaemu. Y 10pH-
IUYHIH JiTepaTypi cTpaxoBa AislNbHICTb
BHU3HAUAETbCS SIK BPEryJbOBaHA HOP-
MaMH MpaBa TOCMOAAPCbKA MisJIbHICTD
CTPaxOBUX oOpraHisauii 3 HagaHHS
CTPaxOBUX IIOCJYT 3a PaxyHOK cdop-
MOBaHUX CTPaXOBUX (POHAIB, IO 3MiHc-
HIOETbCS Ha TMiAcTaBi JilleHsii, ik mpa-
BUJIO, 3 METOI OTPUMAaHHSI MPUOYTKY.
[IpaBoBe perynoBaHHS CTPaxyBaHHS
CTaHOBJIATb 3aKOHOJABYi Ta iHWI HOp-
MaTHBHO-MIPABOBi aKTH, L0 PEryJioTb
CTPaxoBY [isIbHICTb $IK 3arajoM, Tak
i 3a okpeMuMHM ii HampsMKaMHu. 3po3y-
MiJIO, 110 Bifm SIKOCTI

AHaai3 ocCTaHHiX [JOCJIiJXKEHb
Ta MyOJiKamii. XapakTepHCTHKa cydac-
HUX TeHIEHLiH pPO3BUTKY IPABOBOTO
peryJ/ioBaHHS  CHUCTEM  CTPaxyBaHHS,
PUHKY CTPaxOBUX TIOCTYT IIPUCBSYEHO
po6OTH BiIOMHUX BITUM3HSIHUX $IK Teo-
peTukiB, Tak i mpaktukiB. Cepen HHX
Y. Isaceuko, M. Ckunan, H. KynpsiBceka,
B. Mauyceku#i, H. ITanypin, B. HanboH,
H. Moxkpwuueka ta iH.

Pesysbratt OOCTiIKEHb PO3BUTKY
NPaBOBOrO pEryJIOBaHHS CUCTEM CTpa-
XYBaHHS, B yMOBax PUHKOBOI €KOHOMIKHU
TMpeACTaBJAeHO Yy CHeliadbHil JiTepa-
Typi. IlpoTe omHiel 3 HaWBaXKJIUBILIUX
3a/MILIAEThCS Tpo6JeMa HampsMiB BIO-
CKOHaJIeHHSI TIPAaBOBOTO peryJIIOBaHHS
CHUCTEM CTpaxyBaHHsI, CUCTEMHe HOCJi-
JKEHHS aHo1 npobJeMHu.

MeTtoro crTaTTi € BH3HayeHHA
MOHSATTS, CKJIany i CTPYKTypd HOpMa-
THUBHOI MozeJi B cdepi cTpaxoBoro mif-
NPUEMHULTBA [AJIs1 MOJAJBLIOTO BAOCKO-
HaJleHHS TIPaBOBOT'O PEeryJoBaHHS.
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Bukaan ocHoOBHOro Marepiady.
BrockoHaneHHsT paBOBOro  pery.Jo-
BaHHSl CTPaxXoBO! HislIBHOCTI moTpebye
3aCTOCYBaHHSI HAyKOBOTO apceHaly.
30KpeMa, TIPOMOHYETbCS CHCTEMHHH
BiOXim, MeTOOW MOIEJIIOBAHHA Ta iH.
BBenemo BinmoBinHi MOHATTS, HaAYKOBi

iHTeprnpeTauil MeBHUX 3BUYHUX [Js1
IopucnpyfeHuii  kareropiid. IlpaBoBe
peryJioBaHHS ~ CTPaxoBOl  AisyIbHO-

cti OymeMo TpaKTyBaTH SK CKJaIOBY
ii npasoe (opranisauiiiHo-npaBose)
3abesneyenns. Toni mig opraHizauii-
HO-TIPaBOBUM 3a0e3MeUeHHSIM CTpaxo-
BOTO MiANPUEMHULTBA OYIEMO pO3Yy-
MITH CHUCTEMY, 110 MiCTUTb HOPMATHUBHY
Moneab (CyKymHicTb HOpMaTHBHO-TIpa-
BOBMX aKTiB) CTBOPeHHs, (YHKIiOHY-
BaHHS Ta PO3BUTKY PeryJsiTOPHOI MOJi-
THUKM, a TAKOX OpraHizauiiiHi 3acobu i
peanizauii. CriouaTky npo ckJjan (cue-
TeMaTH3allil0) BiAMOBIIHHUX akKTiB Ta IX
ctpykTypy (cmiBBimHOWIEHHS MiX Tpy-
naMy NPaBOBMX aKTiB).

CucremMa T™pPaBOBOTO PeTYJIIOBAHHS
CTPaxoBOi MisIBHOCTI MICTUTb HOPMH,
BH3HAUeHi B MPaBOBUX AOKyMeHTaX pi3-
Horo piBHs. Lle, mepm 3a Bce, Konctu-
TyLiss YKpalHH; Mi>KHAapOOHI YromH, sKi
nignucana W patugikysasa YkpaiHa
(TpvHIMIK  MiKHAPOAHMX  KOMepLili-
uux goroopis (mpunuunu YHIJIPYA)
Mpunuunu  YHIAPYA i Ilpunuunu
€BPOMNENChKOr0  KOHTPAKTHOTO  MpaBa
PO3TMIANAIOTECS K [BA 3BeIEeHHS HOPM
VHi(piKOBaHOTO KOHTPAKTHOTO MpaBa, SiK
npaBuia, SIKi 3aCTOCOBYIOTbCSI CTOPO-
HaMH Mi’KHapOJIHUX KOHTPAaKTHUX Bil-
HocuH (B T.4. i B chepi cTpaxyBaHHs)
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3a 1X BoJeBMsAB/IeHHAM). HacTynnui,
JpYyrUd  piBeHb CTaAHOBJATb KOAUDI-
KOBaHi  JTOKyMeHTH (FOCHOIIapCbKHﬁ,
Husinouus, [lomatkosuii, [loBiTpsiHuh
KOIEKCH YKpaiHH); 3aKOHH Ta [I0CTaHOBH
BepxoBHoi Pamu Ykpainu (sakon Ykpa-
iuu Bim 1 sunusa 2004 poky Ne 1961-IV
«IIpo 060B’si3KOBe CTpaxyBaHHS LUBi/b-
HO-TIPaBOBOI Bi[MIOBiIa/IbHOCTI BJIACHUKIB
HA3eMHHMX TPaHCIIOPTHUX 3aco6iB» [1],
3akoH Ykpaiuu Big 12 munusa 2001 poky
Ne 2664-111 «ITpo ¢inaHcoBi mnocayru
Ta JlepKaBHE pETYJIOBAaHHS  PUHKIB
dinancosux nocayr» [2], sakon Ykpainu
Bin 24 uyepHa 2004 poxky Ne 1877-IV
«[Ipo nep:kaBHY MNiATPUMKY CiJIbCBKOTO
roconapcTa  Ykpaiuu»  [3],  3akon
Ykpainu «[Ipo JileH3yBaHHS BUIIB roc-
0AapChKOi AisIbHOCTI» [4]).

Tperili piBeHb TpeACTaBJeHUH YKa-
3aMH  Ta  po3nopsypKeHHsMH  [Ipesu-
nenta Ykpainm  (Ykas  [lpesugenta
Yxpaiuu Bin 12 mucromaga 1999 poky
Ne 1468 /99 «IIpo IMonoxxenns npo Kowmi-
TET y CIpaBax HArJIsIAY 3a CTPAXOBOIO [islIb-
HICTIO» FS]; Ykasom [IpesuneHrta YkpaiHu
Bin 30.06.2020 Ne259 /2020 [1po npunu-
HeHHs1 HaujoHaneHo! KoMicil, 1110 3MiHCHI0E
Jlep>KaBHe peryJ/loBaHHA y cdepi pHHKIB
(hiHaHCOBUX TMOCyTr» TIpUNMHHeHO Harjo-
Ha/IbHY KOMICil0, 110 3AiHCHIOE HepKaBHe
peryJioBaHHSl y c(pepi pUHKIB (DiHAHCOBUX
TOCJTYT, ILJISIXOM JIiKBiAaLLT).

Jlo yeTrBepToro piBHA aBTOp BigHIC

Bizomui HopmatuBHi akTH (iHCTpYyK-
Lii, METONWKH, TMOJOXKEHHS, HAKa3M),
3aTBepIKeHi MiHiCTepCTBaMH, BiLOM-

CTBaMM, LIEHTPaJbHUMH OpraHaMu BHKO-
HaBYOl BJAAM Ta 3apeecTPOBAHUMHU
B MinicteperBi toctuuii Yxpainu. Lle
Takox po3nopsmxeHHss Haukomdin-
nocayr Big 19.05.2020 Ne 925 “IIpo
3aTBepIKeHHS 3MiH [0 AeSKHX HOpMa-
THUBHO-TIPAaBOBUX aKTiB JlepKaBHOI KOMi-
cil 3 peryJioBaHHS PHHKIB (piHaHCOBHX
NoC/Ayr YKpalHW 3 NUTaHb CKJaJaHHA
Ta MOJAHHS 3BiTHOCTI y4aCHUKAMH PHUH-
KiB (DiHAaHCOBHX TMOCAYT’ 3apeecTpo-
BaHe y MinictepcTBi roctuuii Yxpainu
30.06.2020 sa Ne 595/34878) [6].
[Iatu#t Ta wocTuil piBHI MpeacTaB/eHi
BiIMOBIAHO = HOPMATHBHUMH  aKTaMH

opraHy, SIKMH, 3TiIHO i3 3aKOHOIAB-
CTBOM YKpaiHu, 3AiHCHIOE Harjasn 3a
CTPaxOBOK [iINIbHICTIO, a TAKOX HOp-
MaTUBHUMH aKTaMM OpraHiB MicleBoi
BUKOHABYO! BJaA¥ Yy BHMAIKax, KOJH
OKpeMi NMUTaHHSI peryJIoBaHHS CTPaxo-
BOI HisiIHOCTI OyJI0 [eJeroBaHo LUM
opraHaMm 3a pimenHsM [IpesunmeHTa a6o
Ypsany Ykpaiuu [7].

Kpim Toro, mpaBoBe pery/ioBaHHS
JOTOBIPHUX BIIHOCHUH 3i CTpaxyBaHH$
3MIACHIOETBCS TI03aI0PUAHYHUMH JKe-
penamu. MaioTbcsi Ha yBasi 3BUUAEBI
HOpMH. MoOXJ/MBICTE  3aCTOCYBaHHS
NPaBOBOTO 3BHYAD y CTPAaXOBUX BiIHO-
cuHax nepenbauvena LlusimeHuM Ta [oc-
MOJAaPChKUM KOJeKCaMH. 3rifHo 3 1. 1,
2 cr. 7 «3BUUall», LUUBIAbHI BiZTHOCHHHU
MOKYTb peryJsoBaTucs 3BUUYAEM,
30KpeMa 3BHYaeM [iJI0OBOrO 060pOTY.
3BHUAEM € TMPaBHUJIO TOBENiHKH, fIKe He
BCTaHOBJIEHe aKTaMH LUBIJIBHOTO 3aKO-
HOJIaBCTBA, aje € YyCTaJeHHUM Yy TEeBHIH
cepi UMBUIBHMX BiTHOCHH. 3BHUYAH
Moxe OyTH 3aikcoBaHMH y BiANOBiO-
HOMY NOKyMeHTi. 2. 3BHuai, 10 Cyre-
pPeYMThb JOroBopy abo akTaM LUBIIbHOTO
3aKOHOJABCTBA, Yy UMBINBHUX BiIHO-
CHHAX He 3acTocoByeTbcsi. CmiBBimHO-
LIeHHs 3BUYal0 Ta J0roBOpPY BH3HAua-
€TbCSl Ha KOPHUCTb OCTAHHBOTO.

TakuM 4MHOM, cUCTeMa MPaBOBOTO
peryJ/ioBaHHSl  CTPaxoBOl  [AisMIbHOCTI
MICTUTb HOPMH, BH3HAue€Hi B NPAaBOBUX
JNOKYMeHTax pi3HOro piBHS, fIKi MawTb
neBHy iepapxito (cTpykTypy). SKiuio
{HTepnpeTyBaTH L0 CUCTEMY K MOJEJb
CTPaxoBOi AisIBHOCTi, TO MOXHa T'OBO-
pUTH Tmpo [Ba il Pi3HOBHUAM: iCHYIOUY
i ©GaxaHy. IcHyloua mnpexncraB/jeHa
(haKTHUHOI0 HOPMATHBHOK MOJEJUIIO,
TOOTO, YHMHHHMM IIPaBOBUMH aKTaMH,
1X CcykynHicTio. bBynemo posrnsnatu
TakoxX i 6akaHy HOpPMaTHBHY MOJeJb,
sIKa ysIBJIsiE COO0I0 CYKYIHICTb OaXKaHUX
HOpPMaTHUBHMX aKTiB. BoHH, a Takox IX
CYKYMHICTb — MalooTb 6axaHi BJaCTHUBO-
CTi — NOBHOTY NPaBOBOTO PeTYJIIOBAHHS,
HeCylepeuwInBiCTb, Y3rOAXKEHICTb Bil-
NOBiJHUX HOPM IIpaBa, BiANOBiAAIOTh
BUMOTaM e(eKTHBHOCTI TOIIO. 3ajnada
BIOCKOHA/IEHHSl HOPMAaTUBHOI MOZeJi
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IIPaBOBOTO  pEryJ/IOBaHHS  CTPaxoBOi
HiSJIbHOCTI moJsisirae y nepexoni Bin ¢ak-
THUYHOI 10 HOPMAaTHBHOI MOJEI.

3po3yMisio, II0 BUKOHAHHS TAaKOTO
pony 3aBHaHb NnoTpebye NPUUHATTS roc-
noAapChKO-TPaBoBUX pileHb (rocmopap-
CbKO-TIPABOBHMX aKTiB) BHMCOKOi SIKOCTI.
[linBuineHHss sKocTi UMX pilleHb cJin
pO3r/siiaTh sK HanpsaM MoJepHizauii
rOCIONAPCHKO-TIPABOBOr0 3a0e3neyeHHst
€KOHOMIKH.

Posymitoun mig sKicTiO mNpaBOBUX
aKTiB CYKYIHICTb MEBHUX CUCTEMOYTBO-
pIOIOUMX BjacTuBocTed (mpoG/ieMHO-Ii-
JIbOBA CIIPSIMOBAHICTb aKTY, 3aKPil/eHHA
Halbijblll  palioHaJbHOI  OpraHizaii
HiSITBHOCTi, L0 perJiaMeHTyEeTbCS, MOB-
HOTa [PaBOBOTO peryJIOBaHHs, Hecy-
Nepeu/IuBiCTh MPABOBUX HOPM TOILO),
3a3HauyUMO, III0 caMe HeBiAMoBigHICTb
J{I0UMX aKTiB IepepaxoBaHUM BJIACTH-
BOCTSIM — CTaHOBUTb MpPoOJeMYy HesiKic-
HOCTi TOCMOAAPCHKO-TIPABOBOTO PEry.JIio-
BaHHS €KOHOMIKH.

[ocnopapceko-paBoBe pery.Jio-
BaHHS KOHLEMNTYaJbHO i CTpaTeriyHo
Mae OyTH TIepeopicHTOBAHO 3 HAarpo-
MaJ>KyBaHHS PEryJ/JsiTOPHUX IPHUIIUCIB,
JeTasbHOI perjaMeHTalil rocrnofapcbKol
JIiIJIbHOCTI Ha BcebOiuHe 3a0XOUeHHS Mif-
NPUEMHUITBA Ta NPUBATHOI iHiLiaTUBH,
BUKOPUCTAHHS HayKOBO-TE€XH{UHOTO
noteHuiany. Ilpu wnpomMy 3HauylicTh
3yCHJ/Ib JIepXKaBU B L[bOMY HampsiMi Mae
3pocTaTu. Mnerbcs He TinbkM mpo Tak
3BaHi mpAMi 3axomd, 3a [JONOMOTOI0
SAKHX TMIiAMPUEMCTBA 3000B’SI3YIOThCH,
a ¥ po CTBOPEHHS YMOB 3a SIKHUX I'OCIIO-
napiomoui cy6’eKTH 3a0X0UylTbCs abo
CTUMYJIIOIOTbCS 10 €(heKTHUBHOTO T'OCIO-
naptoBaHHs. Lle i € «3akpinseHHs Hau-
6isbIll pallioHaNbHOI OpraHizalii misijib-
HOCTI, 110 perJiaMeHTYEThCSI». 30KPeMa,
3alpoBa/’KeHHS {HHOBAL# CJif po3rJsi-
IaTy §K 3aci6 pauioHaspHO! oprasizanil
HiSJIBHOCTi, CTHUMYJ 10 e(eKTUBHOIO
rocrnofapioBaHHsg. MaioTbcsi Ha yBasi
3aX0ly, L0 YTBOPIOIOTb CIPHUSATAUBI
YMOBH, CIPHUATIHBE CepPEeNOBHILE MJIsi
CTBOPEHHSI HOBUX 3pa3KiB, TEXHOJIOTIH,
BUTOTOBJIEHHSI | BIPOBAMKEHHSI HOBUX
BUIIB TOBapiB, CUPOBHHHHUX MaTepia-

it )t o e

JIiB, HOBUX BUPOOHUUHUX i TPAHCIIOPTHUX
3aco0iB, HOBUX (popM opraHisauil BUpoo6-
HULITBA, OCBOEHHS HOBHUX PUHKIB TOLIO.

[onoBHUMU 3acobaMu  CTBOPEHHS
CIPUSATIMBOTO  30BHILUIHBOIO  Cepefo-
BUIIA [ €KOHOMIKO-iHHOBALliMHOTIO

PO3BUTKY 3 OOKY AepKaBU € peaJisauis
OpraHi3alilHO-NPaBOBUX 3axOAiB, MpHU-
UHATTS SIKICHUX, a OTXKe, e(eKTUBHHUX
3aKOHOJABUMX Ta IHIIMX HOPMAaTUB-
HO-TIPaBOBUX akKTiB. fKicTb, edeKTHB-
HICTb TIPaBOBOTO pETYJIOBAaHHA Yy LiH
chepi BK/IOYAE HOro MOBHOTY, 110 00y-
MOBJIIOETBCSI  CTyIleHeM YHOPMYBaHHS
CYyTTEBUX NapaMeTpiB opraisauii roc-
MOAAPCHKOL AiSIIbHOCTI, SIKi 3MiHIOIOTBCS
B IpoLeci iHHOBALiHHOrO PO3BUTKY.

Y Toll e uyac sKiCHi MOKa3HHUKH
(a ue pesy/bTaTH roCIOAAPCHKOL MiSTBHO-
cTi, e()eKTUBHICTb 1i MPABOBOTO pEryJIio-
BaHHS) He BIiIMOBimae Cy4YacHUM BHMO-
raM, BHUKJHKaM CbOrofieHHs. ['0Ji0BHOMO
NPHUMHOI HeedeKTHBHOCTI (Hemocrart-
HbOI ~ e(eKTHBHOCTI) HOPMaTHBHO-TIpa-
BOBUX aKTiB B c(epi eKOHOMiKM 6ararto
XTO 3 (DaxiBLiB BBaXKa€ HEIOJIKH CaMOTO
3aKOHOJABUOTO MIPOLIECY — MPOLECY MiAro-
TOBKH, PO3DOOKH MPOEKTIB 3aKOHOJABYMX
akrtiB. Muerbest mpo Taxk 3BaHy peryss-
TOPHY HislIbHICTb. BaxK/uBicTh Li€l Aisiib-
HOCTi 103BOJIsSI€ PO3IJISIAATH Ii Ta OpraHiza-
Li10 Li€l AiJbHOCTI IK OMHY 3 MPOBIIHUX
(yHKUIH nepxxaBu. [epkaBa opraHizoBye
NPOLIEC PEeryJsiTOPHOL MisIbHOCTI, MpPH-
HMalouu  BiONOBiAHI  HOPMAaTHBHO-Npa-
BOBI  aKTH, IHCTPYKTMBHO-METOAMYHI
MaTepiaju Ta, LIJISXOM CTBOPEHHS Lol
CUCTEMU OpraHiB, HamiMeHHS X | {HmMUX
OpraHiB JepKaBHOI BJaoH, CaMOBpSILY-
BaHHS Ta pi3HOMaHITHUX Opranisarii
BIAMOBIIHUMHU 0O0OB’3KaAMHM ILIONO 3MiHC-
HEeHHSI PeryJIsiTOPHOI AisiIbHOCTi, KOHTPO-
JIIOE 10 AisipHICTb. 3asHayeHi (yHKLII,
BUKOHYBaH{ J€p:KaBOIO LLIOAO PEryJsiTop-
HOI JislIbHOCTi, YTBOPIOIOTb CaMOCTiHHHUHU
HanpsiM [epKaBHO! MOJITUKU — peryJs-
TOPHY TOJITHKY. 3 MOMEHTY MpPHUHHSATTS
3akony «IIpo 3acanu mepkaBHOI peryJis-
TOPHO!I TOMTUKKA y cdepi rocrnogapcbKoi
misiibHOCTI», ued Hampsam  ((yHKLio)
MOXKHa BBaxKaTH 3aKOHOJABUYO BHOKpEM-
JgeHuM. OTxe, perysnsiTopHa MOJiTHKa —
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Le 3aKOHOJABUO BHOKpeMJEHa (YHKLis
JlepKaBU MO YIPABJiHHIO PEryJsTOPHO!
HistibHICTIO.  «[lepKaBHa  peryJ/siTopHa
nosiTHKa y cdepi rocrnopapchbkoi Aisiib-
HOCTi, — $K 3a3HAaU€HO Yy 3raJaHoMy
3akoHi — e HampsiM JAepKaBHOI MOJi-
THKH, CIPSIMOBAHMH Ha BJIOCKOHAJEHHS
[IPABOBOTO PETYJ/IIOBAHHSA TOCIOAAPCHKUX
BiIHOCHH, a TaKOX aAMiHICTPaTHUBHHUX
BIIHOCUH MiX pPeryJsiTOPHHMH OpraHaMu
260 {HIIMMH OpraHaMu AEp:KaBHOI BJaau
Ta Cy0’€KTaMM TOCMOAAPIOBAHHS, HEMO-
MyLIeHHS TPUHAHATTS €KOHOMIYHO HeJlo-
Li/JbHUX T2 Hee(DeKTUBHUX PEryJATOPHUX
aKTiB, 3MeHIIeHHS BTPYYaHHS [ep»KaBU
y HisUIbHICTb Cy0 €KTiB TOCIOfapIOBaHHS
Ta yCYHEHHS MepeLlKO /sl PO3BUTKY roc-
NOAAPCHKO! HisVIbHOCTI, 110 3MiHCHIOETHCS
B Mexax, y HOpsiKy Ta y crocib, Lo
BCTaHOBJ/IeHI KoHCTHUTYLi€I0 Ta 3aKOHAMH
Ykpainn» [8]. Takum uyuHOM, peryss-
TOpHA MOJITHKA — Lie TIpoLec yNpaBJ/iHHA
paBoTBOPeHHAM (IpPaB03acTOCYBaHHSM),
CTIPSIMOBAaHHWU Ha BIOCKOHAJIEHHSl 3a3Ha-
YeHMUX INPOLECB.

Memoro cmammi € BU3HAUEHHA
nidxodis do cucmemamusdauii Hop-
MAMUBHO-NPABOBUX aKmMiB8 8 cepi
Cmpaxosoeo NiONPUEMHUUMBA  OAS
nodaavuloco BOOCKOHANEHHS NpPaso-
8020 peeyAtoBAHHA. 3A3HAYAEMbCA,
Wo npasose pecysro8anHHs CMpaxy-
BAHHA CMAHOBAAMbL 3aKOHO0ABY] ma
[HULi HOPMAMUBHO-NPABOBL AKMU, U0
pezyaroroms  cmpaxosy OifgibHicmb
AK 3a20M0M, MAK [ 3a OKpemumu ii
nanpamkamu. Cucmema npasogoco
pezyrtoBanmHs cmpaxosoi 0iarbHOCM
micmumos HOpMU, BU3HAYEHi 8 npa-
808UX OJOKYMEHMAax pi3Hoeo pieHA.
lepwiti piseHv cmanosasmos Kow-
cmumyyia — Ykpainu;  MidNHapOOHi
yeoou, aki nidnucara i pamu@iky-
sara Ykpaina. Hacmynnuii, OJpy-
euil piseHv cmanosaamb KOOuQiKo-
sani dokymenmu (Tocnodapcokuil,
Husinrvnuii, [lodamxosuii, [losimps-
Huli Kodekcu YKpainu); 3aKOHU ma
nocmanosu Bepxosroi Padu ¥xkpainu.
Tpemiii pisenv npedcmasienuti yka-
3amu ma posnopadacennanu Ilpe-

sudenma Yxpainu. [Jo uemsepmoeo
piens asmop 8idHic sidomui Hopma-
musni akmu (incmpyKkuyii, memoouku,
NOAONCEHHA, HAKA3W), 3ameepoxceni
Minicmepcmeamu, 8i00MCMBAMU, UeEH-
MPANbHUMU — OPSAHAMU  BUKOHABYOL
saa0u ma 3apeecmposarumu 8 Minic-
mepcmesi tocmuuyii Ykpainu. I amui
ma wocmuii pisHi npedcmasieni
8i0N0BIOHO HOPMAMUBHUMU QAKMAMU
opeany, AKui, 3ei0HO i3 3aKOH00AB-
cmeom Yxpainu, 30ilicHioe Haeaald 3a
cmpaxosor OisAbHicm0o, a MAKOXMC
HOPMAMUBHUMU AKMAMU OPEAHi8 Mic-
uesoi sukonasuol 8aadu y sunadkax,
KOAU OKpemi NUMAHHA pPeeystO8aHHS
cmpaxosoi disiavHocmi 6yao Odeaeeo-
8aHO yuMm opearam 3a piuternam Ilpe-
sudenma abo ¥psady Yxkpainu. Kpim
moeo, npasose peayrro8arHs 00208ip-
Hux 8i0HoOCUH 3i cmpaxysarnHs 30iic-
HIOEMbCA  no3aropuduurumy  Oxcepe-
aamu. Maromoca Ha ysasi 38u4aesi
Hopmu. Pesyromamu cucmemamusa-
Yii OCHOBHUX HOPMAMUBHO-NPABOBUX
doxkymenmis, w0 peayarorome cmpa-
xo08y disarvHicme 8 YKpaini, moscymo
6ymu npedcmasaeni y mabiutHOMY
gueaadi. 3aznauerno, ujo Ilidsuujenna
akocmi 2o0cnodapcvKo-npasosux
akmig cAid posessdamu [K HANPAM
modeprizauii  eocnodapcvKo-npaso-
8020 3abe3neueHHs eKOHOMIKU, nio-
guuieHHa ii epexmusrHocmi, a omoxce
[ BUKOHAHHA 3a80aHb, AKI HEobXiOHO
sgupiwumu 0aa 30ilcHeHHs modep-
Hizayii 20cnodapcvKo-npasosozo
3abesneuerns eKOHOMIKU, CRpULMLU
scmyny Ykpainu do €C. 3acobom
sabesneuenna  baxcanux — earacmu-
gocmel npasosux aKkmig € peeyas-
mopHa dianrvHicmos. Bascausicme yiel
disavHocmi  0038048€ po3easdamu
{i ma opeawnizayiro yiei OisisbrOCMi
K 00HY 3 nposidHux @yHkyiti dep-
aasu. [epacasa opearizosye npouyec
pecyaamoproi diarvHocmi, npuima-
rouu 8i0N0BIOHI HOPMAMUBHO-NPABOBI
akmu, iHCMpPpYKmMuUeHO-memoouHi
mamepiasl ma, WALXOM CMEBOPEHHs.
Yinoi cucmemu opeanis, HadiLeHHs ix
[ [Hwux opearis OepicasHoi 6aa0u,
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camospa0y8anHs ma pi3HOMAHIMHUX
opearizayiti 8ionogidHumu 0608° 13-
Kamu uj000 30iliCHeHH s peeysimopHOL
disinbHOCMi, KOHMPOAIOE uto Oisifb-
Hicmo. 3a3nHaueri QYHKUYII, BUKOHY-
gari Oepxcasoro w,000 peeyramopHol
dissbHOCmi, YmBOpHOMb Camocmiii-
Hutl Hanpam 0eprasHoi NOoAiMuKy —
pecyAmopHy NOAIMUKY.

KiaiouoBi cJjoBa: cTpaxoBe Tig-
NPUEMHULTBO; I[IPaBOBe  peryJiOBaH-
H§l CTpaxyBaHHsl, CHCTeMa I[IPaBOBOrO
peryJ/iloBaHHS  CTPaxoBOl  AislJIbHOCTI,
HOpMaTHBHA MOJeJb, SKIiCTb TOCIMO-
JNApCbKO-NPaBOBUX aKTiB, peryJsiTopHa
JiSIJIbHICTD.

Biletska L. Legal regulation
of insurance activities in Ukraine

The purpose of the article is
to determine approaches to the
systematization of normative
legal acts in the f[ield of insurance
entrepreneurship for further
improvement of legal regulation.
It is noted that the legal regulation
of insurance consists of legislative
and other normative legal acts that
regulate insurance activity both
in general and in its individual
directions. The system of legal
regulation of insurance activity
contains norms defined in legal
documents of various levels. The first
level is the Constitution of Ukraine;
international agreements signed and
ratified by Ukraine. The next, second
level consists of codified documents
(Economic, Civil, Tax, Air Codes of
Ukraine) ; laws and resolutions of the
Verkhouvna Rada of Ukraine. The third
level is represented by decrees and
orders of the President of Ukraine.
The author classified departmental

regulations (instructions, methods,
regulations, orders) approved by
ministries, departments, central

executive bodies and registered in
the Ministry of Justice of Ukraine to
the fourth level. The [ifth and sixth
levels are represented, respectively,
by regulatory acts of the body
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that, according to the legislation
of Ukraine, supervises insurance
activities, as well as by normative acts
of local executive authorities in cases
where certain issues of regulation of
insurance activities were delegated
to these bodies by the decision of the
President or Government of Ukraine.
In addition, legal regulation of
insurance contractual relations is
carried out by extralegal sources.
Customary norms are meant. The
results of the systematization of the
main regulatory and legal documents
regulating insurance activity in
Ukraine can be presented in tabular
form. It is noted that the improvement
of the quality of economic and
legal acts should be considered as
a direction of modernization of the
economic and legal provision of the
economy, increasing its efficiency, and
therefore the fulfillment of tasks that
must be solved in order to modernize
the economic and legal provision of
the economy, to [acilitate Ukraine’s
accession to the EU. Regulatory
activity is a means of ensuring the
desired properties of legal acts. The
importance of this activity allows us
to consider it and the organization
of this activity as one of the leading
functions of the state. The state
organizes the process of regulatory
activity by  adopting  relevant
normative legal acts, instructional and
methodical materials and, by creating
a whole system of bodies, empowering
them and other state authorities,
self-government and various
organizations with the relevant duties
[or the implementation of regulatory
activity, controls this activity. The
specified functions performed by the
state in relation to regulatory activity
form an independent direction of state
policy — regulatory policy.

Key words: insurance business;
legal regulation of insurance, system of
legal regulation of insurance activity,
normative model, quality of economic
and legal acts, regulatory activity.
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C. My3unuko,
acripanT HaBuasbHO-HayKOBOro iHCTUTYTY MpaBa
KuiBcbkoro HaujoHasnbHoro yHiBepcutetry iMeHi Tapaca llleBuenka;
cynst
KuiBcbkoro amnessiuifiHoro cyny

IMPUHIIUII IPOLECYAJBHOI EKOHOMI{
B CUCTEMI IIPUHIIUIIIB
IIUBIJIBHOTI'O CYTOYUHCTBA

IlocranoBka npob6aemu. EpexTus-
HiCTb LMBIJIBHOTO CYJOUNHCTBA BU3HAUA-
€TbCsl HOT0 3[aTHICTIO NOCATAaTH MOCTAaB-
JIEHUX TMepel HUM Lifed Ta 3aBIaHb.
MixHaponHi crtaHmaptd y cdepi cymo-
YUHCTBA 3yMOBJIOIOTH IMOLIYK Ha piBHI
HaUiOHA/NbHOTO 3aKOHOJABCTBA LIJISAXiB
ONITUMAJIbHOTO BpaxyBaHHS IPUBATHO-
NpPaBOBUX i MyOJiYHO-IPaBOBUX iHTepe-
ciB, po3yMHOro 6ajaHcy MiXK CTPOKaMu
CYyIOBOTO 3aXHUCTy Ta BCTAHOBJEHHSM
00CTaBHH LMBIJIBHOI CIIPaBH.

Ananiz pmocaimxkeHbp i myOJika-
wii. [Ipobsemu mporecyasbHOI €KOHOMII,
KOHIIEHTpALll, OMepaTUBHOCTi, PO3YyM-
HOCTi CTPOKIB PO3IVISIAy CIPaBH CYHOM,
BiTHeCeHHs iX IO MPHUHLMIIB LUBIILHOTO
NpOLECY, 3HAUEHHS [y UMBIJIbHOTO CyI0-
YUHCTBA [OCJ/iIXKYyBa/Ju BYeHi-poLecya-
gictu A.T. Bounep, €.B. BacbkoBcbKui,
B. O. Ps3zanoscbkuit, C. O. Kopoen,
O. B. byra, T. B. Caxnosa, A. B. Manto-
kuHa, T. B. Lopa, B. Komapos .

HocninkeHHs cBiquaTh Mpo HEOXHO-
3HAUHICTb MiAXOAY A0 PO3YMiHHS Ipole-
CyasnbHOI €KOHOMIl Ta, SIK HacJiIoK, IO
MUTAHHS Mpo 1i CNiBBiAHOLIEHHS 3 iIe€l0
KOHILIEHTpAlLlii Tmpolecy, LIBUAKICTIO,
€KOHOMi€l0 MaTepiafbHUX Ta MPoLeCy-
aJbHUX 3aco0iB, PO3YMHICTIO CTpPOKIB
pO3IJIsiAy CIIpaBU CYAOM.

Bumora  KoHLeHTpauii  mpouecy
JABHO OTpUMaJa MiATPUMKY B HAYKOBHUX
KoJIaX iHIIKWX KpaiH, npalb, esnocepes-
HbO NPUCBSYEHUX JOCJ/IJKEHHIO 11 Teo-
pPeTUUYHUX 3acaj] Ta 3HaYeHHS [/ edek-
THBHOCTI CylOBOI'O 3aXHUCTY.

Y cyyacHi# HaUioHaNbHIH Hayui
nepefbavyacTbCsl 3HA4YHa IepCleKTHBa
HOBHUX [JOCJi[KeHb, 110 3yMOBJIIOE
[oJaJibLIMK aHaJi3 BIiANOBIAHUX 3acaj
3 MeTOI BH3HAUeHHS iXHbOI poJi AJIs
3abesnevyeHHs] e(eKTUBHOCTI CYNOYMH-
CTBA.

MeTol0 CTaTTi € PO3KPUTTS B3aEMO-
3B’513Ky 3acaj LUMBIJIbHOTO CYIOYHHCTBA,
SIKi MiANOPSAKOBAHI 3aBAAHHIO CBOEYAC-
HOCTi PO3IJISAYy Ta BUPILIeHHS CIIPaBH
3 yXBaJIeHHSIM CIPaBeJ/IMBOTO pillleHHS.

CnpaBenJiuBUH, HeyTnepeiKeHUH
Ta CBOEYACHWH pO3r/sh | BHpilIeHHS
LMBIJIbHUX CIIPaB 3 METOI e(heKTHBHOIO
3aXUCTy MOpPYLIEHHX, HEBHU3HAHUX abo
OCIMOPIOBAHUX NpaB, CBOOOA UM iHTepe-
ciB (pisnuHux oci6, nmpaB Ta iHTepeciB
IOPUAMYHUX 0cCi0, iHTepeciB pAepkKaBu
€ 3aBIAHHSAM LUBIJBHOTO CYLOYHMHCTBA.
(ct. 2 LIIK Ykpaiun).

[TprHUMOM UUBiMBHOTO MpoLecyalsb-
HOro IpaBa — L€ 3aKpilvieHi B HOpMax
UMBINBHOIO  NPOLIECYaJbHOr0  IpaBa
OCHOBHi KepiBHi mosioxenHs (3acaam),
10 Bimo6paxarTb crneunudiky, CyTHICTb
i amicT maHoi raJsysi mpasa.

[{uBisbHE TpollecyajbHe 3aKOHOIAB-
CTBO BU3HAUa€ HACTYIHI NPUHLUIU: Bep-
XOBEHCTBO IIpaBa; MoBara [0 4ecTi i ria-
HOCTI, piBHICTb yCiX y4aCHHUKIB CyIOBOrO
NpoLecy Mepes 3aKOHOM Ta CYAOM; TIJac-
HICTb | BIZKPUTICTb CyNOBOTrO IpoLecy
Ta HOro noBHe (hiKCYBAHHSI TE€XHIUHHUMHU
3aco0amu; 3MarajbHiCTb CTOPiH; OUCIIO-
3UTHBHICTb; MPOMOPLIHHICTE; 060B’53-
KOBICTb CYHOBOrO pilleHHs; 3abesrme-
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YeHHs NpaBa Ha ane/saUidHUH Neperssy
cnpaBy; 3a0e3ledyeHHs IpaBa Ha Kaca-
LiliHe OCKapKeHHS CYHOBOrO pillleHHS
y BUINAAKaX, BCTAHOBJEHHX 3aKOHOM;
PO3YMHICTb CTPOKiB PO3IJISAY CIIpaBU
CYIOM; HENPUIYCTUMICTb 3JIOBXKUBAHHS
npolecyaJbHUMH — TNIpaBaMM;  BifIIKO-
IyBaHHS CYIOOBMX BMTpaT CTOPOHH Ha
KODHUCTb SIKOI yXBaJsleHe CyJ0Be pillleHHSI.
KokHUil 3 MPUHUUMIB CUCTEMH Bini-
rpae CcaMOCTiMHy poJib, XapaKTepusye
rajqysb y LiJIOMYy, OKpeMYy CTafil0 4H
OKpeMHH MpollecyajbHUH iHCTUTYT, ane
Mi>K HUMH iCHY€ 3B’5130K i B3a€MO/Iis, sKi
BU3HAUAIOTbCH E€IHICTIO MeTH i 3aBJaHb
LMBIJIbHOTO CYIOYMHCTBA, [isl ONHOTO
NPUHUUIY 0OYMOBJIOE Ail0 iHIIMX.
[IpyHUMD mnpoluecyanbHOI eKOHOMIl
HerJIacHO, MpOTe OOIPYHTOBAHO 3aHHSB

BaXJ/IMBe  Miclle cepeil  IPHUHLUIIB
LMBIJIBHOTO MPOLECY.

[IpouecyanbHa eKOHOMisl THoJsirae
y 3aCTOCYBaHHI CYAOM, Y4YaCHHUKaMH

CIIPaBH BCTAHOBJEHHWX MPOLECYaTbHUM
3aKOHOM MeXaHi3MiB Ta Mpouenyp, ki
CIPHUSIIOTh PO3IJIAY CIpaB y Mependa-
YyeHi 3aKOHOM CTPOKH Ta CIIpPSIMOBaHi Ha
MalHOBY, eMOLiMHY €KOHOM{I0 IpoLecy.
Tak, y nybaikauii T. CaxHosoi
«Cynosi mpouenypu (npo MaéiGyTHe LHBi-
JICTHYHOTO MPOLIECY)» HABOMMTBLCS IyMKa
Mpo Te, 10 3 YpaxyBaHHAM HE3BOPOTHO-
cTi rsobanisawii mpolLecyanbHOrO IpaBa
MPUPOJHUM € TIparHeHHs MoOauyUTH HOBY
SIKICTb [IpOLeCY §IK MPaBHJIO y NIPeAMeTHIH
cepi. OnHak, icHye crocib AOCATHEHHS
LUMBIJIBHAM TIPOLIECOM HOBOI SIKOCTi — L€
PO3BUTOK METO[iB Cy4acHOro Ipolecy.
Hosuil 3mict npouecyanbHol AiJIBHOCTI
HagamTb HOBI MeTOOH, aje He 1l HOBUH
npenMet. [IpHHIMIIOBO BaXKJ/IMBOIO TE3010
aBTOPKH € OHTOJIOTiSI caMoro Mpolecy,
a caMe {HCTpyMeHTapid MeTOAiB cydvac-
Horo cynosoro mnpouecy. CynoBi mpote-
IypH B Cy4aCHOMY MPOIECi BUCYBaIOTHCS
Hacammepe[ He TilbKH K FOJIOBHUH KpH-
Tepidl quepeHLialil mporecy, a sK roJos-
HUM iHCTpyMeHTapili HOro MoAasblioro
PO3BUTKY, OTpMMaHHs1 HOBOI sikocTi [1].
CyyacHe UMBiNbHE  CYNOYHMHCTBO
i cymose npaBo3acTOCYBaHHS MAlOTh Bill-
MOBiaTH BUKJMKaM dacy 110/10 3abe3re-

YeHHS CIIPaBeIJIMBOTO CYIOUNHCTBA Bifl-
noBigHo no KoHBeHLii mpo 3axucT mpaBs
JIIOMUHU Ta OCHOBOIIOJIOXKHUX CBOOO,
0 06’€KTHBHO 3YMOBJIIOE HEOOXiIHICTh
JOCJI>KEeHHsI TpobJieM AOCTyNy A0 Mpa-
BOCYIJSl B KOHTEKCTi (pyHIaMmeHTaJsi3a-
1ii mpaBa Ha MpaBoCy[As i rapMoHi3aii
HaUiOHa/NbHUX NPOLECyaJbHUX CHUCTEM.
Po3Butok CYIOBUX npouenyp,
BUKJIWKAHUH TJI00a/i3alicio UBIIbHOTO
npoliecy CTaB IPUUMUHOIO MOSIBU HOBOT'O
TPUHIUIY TPOLECYaNbHOI eKOHOMII.
Psn  HOBOBBelneHb y mpoliecyalb-
HOMY 3aKOHi ILIOA0 CYIOBUX IIPOLEAYP,
MOB’sI3aHUX 3 MPHUCKOPEHHSIM CTPOKIB
pO3TJISIAy CIpaB, CIPOLIEHHSIM CYyIO-
BOrO IIpoLlecy HOro ONTHUMi3auieo
3 TOUKH 30py MAaWHOBUX BUTPAT Taki K
HaKasHe NPOBAJ’KeHHS, CIPOILEHE INpo-
Ba/>KEHHS, IHCbMOBE MpPOBAIXKEHHS,
3a0YHUU PO3IJISA CIpaBHU Ta iHIIi 3a0e3-
MeuyTh peasisaliio [bOro NpUHLHUIY.
OmHUM 3 OCHOBHHUX MPUHIHUIIB
LUMBINIBHOTO CYNOYMHCTBA € [IPUHLMUI
BEPXOBEHCTBA IIpaBa, IO BiATBOPIOE
JEMOKPAaTHYHi  MeXaHi3MH ToOYyI0BU
croco6y KUTTS Ta IX BTiJeHHS.
KoHcTuTyuinHui Cyn Ykpa-
fHu y Pimenni Bin 02.11.2004 p.
Ne 15-pn/2004 JUILIOB BUCHOBKY, IO
crartds 69 Komekcy He Bigmosimae
nojoxxeHHaM  KoHcrutyuil  YkpaiHu
B YACTHHI, Ika YHEMOXKJIUBJIIOE MIPU3HA-
YyeHHS OiJMbLI M SIKOTO IOKapaHHS, HiXK
nepenbayeHo 3akoHOM, abo mepexin no
iruIoro, 6iblI M’ SIKOTO BULY OCHOBHOTO
NOKapaHHsl, He 3a3HAUeHOT0 B CaHKIl
cTaTTi 3a LeH 3/704HH, ocobaM, SKi BUH-
HUJIM 3JI0UMHH HEBEJIMKOI TSKKOCTI.
[Tpu weomy, Koucruryuiiinui Cyn
YKpaiHu, BUPIlIYIOUU MOPYIIeHe y KOH-
CTUTYUIHHOMY MOJAHHI MUTAHHS, BUXO-
IMB 3 TOTO, L0 BEPXOBEHCTBO IpaBa,
OyLyud ONHHM 3 OCHOBHHUX IIPUHIIUIIIB
J1eMOKPATHUHOTr0 CyCHiJIbCTBa, Nependa-
Yyae Cy[IOBUU KOHTPOJIb HAJl BTPYUaHHSM
y NpaBO KOXKHOI JIIDJUHH Ha CBOOOLY.
BepxoBeHCTBO mpaBa — 1l MNaHy-
BaHHS TIpaBa B CYCIHiJIbCcTBi. BepxoBen-
CTBO IIpaBa BUMarae Bil Iep:KaBu HOro
BTiJIEHHS Y IPABOTBOPUY Ta MIPaBO3acCTo-
COBHY [ilJIbHICTb, 30KpeMa Y 3aKOHH,
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fKi 3a CBOIM 3MiCTOM MaiOTb OYTU IIpO-
HUKHYTI TepenyciM ifesiMu couiajbHOI
CIpaBel/IMBOCTi, CBOOOAH, PIBHOCTI
Touto [2].

lle#i MeranpuHUMI BKJl04Yae B cebe
3MICTOBHO Taki MNPUHLMUIM Ta I[0OJIO-
JKeHHS, K. aBTOPUTETHICTb CYAy, He3a-
JIEXKHICTh HOTO, MPUHLHUN HOTO HOCTYTI-
HOCTi, IPUHLMI IPaBOBO! BU3HAYEHOCTI,
110 Nependayae NpaBoBY SKICTb 3aKOHY,
NPUHUUI TPONOPLiMHOCTI, BiANOBiAHO
J0 SIKOTO B HOPMOTBOPYOCTi Ta Tpa-
BO34aCTOCOBHIM [iJIBHOCTI He0oOXimZHO
JNOTpUMyBaTHCcsl OajlaHCy IPUBATHOTO
iHTepecy Ta CyCHiJIBHOTO, MPUHLMI
nepen6ayyBaHOCTi, MPUHLKN cyOcuiap-
HOCTI TOLLIO.

Ha nepiuuil norasig HeMoMiTHUM, aJje
Ha/JBaXK/JIUBUM €JIEMEHTOM Y CHUCTeMi
NPUHLHUIMIB € MPHHLHUI MNPOLEeCyaabHOl
eKOHOMIl, SIKUA Mae CHOJY4YHY BJac-
THUBiCTb cepel NPHUHLHUIIB LUBIJIBHOTO
CYJO4YHMHCTBA.

CTBOpeHHS 32KOHOIABLEM MPOLECY-
aJIbHUX 3aKOHIB, 3MiCT IKUX Hala€ MOXK-
JIUBICTb Cy[y BHPIIIMUTH CHip Yy MakcCH-
MaJbHO KOPOTKi CTpOKH, 3a0e3NeuuTH
INPUHLHMI JAOCTYNHOCTI, B TOMY YHCJI
LLISIXOM €KOHOMil BHUTpaT MOB sI3aHUX
3 pPO3IVIJIOM CIPaBH, peasi3yBaTH MpHH-
LM 1PaBOBO! BUSHAYEHOCTI Ta NPUHLHUI
nepen6ayyBaHOCTi, [e INpaBoBa SKIiCTb
3aKOHY BHPaKa€ThCsl y MPOLECYaNbHUX
OisIX Cyméy, CIPSIMOBaHHUX Ha 00 €KTHB-
HUU Ta HeynepemKeHUHA PO3TJsi CIpaB.

3aranbHa Jleknapauis mpaB JOIAHHA
aKLEHTYy€e, 10 <«BHU3HAHHA TigHOCTI,
NpUTAMAHHOI BCIM UJIeHAM JIIOACHKOI
ciM’l, i piBHUX Ta HeBiL'€MHHX TpaB iX
€ OCHOBOIO CBOOOAM, CIPaBENJUBOCTI
Ta 3ara/jbHOro Mupy» [3].

OO6oB’5130K Cyoy TOBa)KaTH YeCTh
i rigHiCTB yCiX y4aCHHKIB CYLOBOTO IpPO-
uecy i 3AiCHIOBAaTH NIPaBOCYAs Ha 3aca-
Iax 1X piBHOCTI mepen 3aKOHOM i CyHIOM
He3aJsleXXHO Bill pacH, KOJbOpy UIKipH,
MONTUYHUX, pe/ridiHUX Ta {HIIUX Nepe-
KOHaHb, CTaTi, €THIYHOTO Ta COLaJbHOTO
TMOXO’KEHHS, MaWHOBOTO CTaHy, Micld
NPOXKMBAHHS, MOBHHX Ta [HIIMX O3HaK
3aKpinJeHud $K B IpolecyanbHOMY
3akoHi Tak i Koneruryuieo Ykpaiuu.
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[IpuHuun mnpouecyanbHOI €KOHOMIl
JI03BOJISIE Y HOT0 B3a€MOJIil 3 Ha3BaHUM
NPUHLMIOM 3AiHCHIOBATH MPaBOCYALS
Ha TiJHOMY piBHI Ta Ha TaKUX 3acafax
dKi € HaUBaXKJUBIIIUMU HanOAHHAMU
JIIOACTBA, OCKIJIBKM PacoBi, TeHAepHi,
pesiriéHi # iHIWi 326000HU € KaXJIUBUM
NPOSIBOM HepiBHOCTI cepef JIIOJeH.

Cyn BH3Hauae B MexaX, BCTaHOB-
genux LIIK Ykpainu, mopsmok smic-
HEHHS MpPOBaJUKeHHS Yy CIpaBi BiAmno-
BiIHO [0 TPHUHLMIY MPONOPLIHHOCTI,
BPaxOBYIOYM:  3aBJAaHHS  LIUBIJBHOTO
CYINOUYMHCTBA, 3a0e3MeueHHs] PO3YMHOIO0
f6anaHcy MiX NpUBAaTHUMU H mnybaiu-
HUMM iHTepecamu, O0COOJUBOCTI Tmpen-
MeTa CHOpy, LiHy I030BY, CKJ/aIHICThb
CIpaBH, 3HaYeHHS PO3NJISILY ClpaBH JJ4
CTOPiH, yac, HeOOXiMHUU 1J/is1 BUMHEHHS
TUX YW [HIIUX [if, po3Mip CYLOBUX
BUTpAT, TMOB'{3aHUX i3 BiAMOBiTHUMHU
NpoLecyaJbHUMU AisIMH.

P. Maiiganuk, 3asHauawoud, L0
cydacHe JifepasbHe IPaBOPO3YMiHHS
3aCHOBaHe Ha ifesix CHiBPOOITHULTBA
i JgocsArHeHHs1 0anaHCy NPOTHJIEXKHUX
inTepeciB. BoHO  XapakTepH3yeTbCH
PO3YMiHHSIM IIPaBO3aCTOCYBaHHS  §K
[poLeCy CHiBMipIOBaHHS NPOTHUJIEKHUX
iHTepeciB i 3a6e3neyyBaHHs 1X GajsaHcy
Ha 3acajgaX NapTHepCTBa, MiABHUIIEHHS
coujajbHOl  e()eKTUBHOCTI  MPaBOBUX
HOpPM 3a MONOMOrOI HaAiHHUX MpaBo-
BUX {HCTUTYTIB. JloTpUMaHHS NPUHLUIY
NPOMOPLIHHOCT] BHUMarae CIHpaBelJu-
BOro OajlaHCy MiXK 3arajbHHUMH iHTep-
ecaMM BCbOTO CYCHiJbCTBa i BUMOTaMH
3aXUCTy (PyHIAMEHTaJbHUX MpaB MpHU-
BaTHHUX oci6 [4, c¢. 75-76].

[IpuHuun npomopuidHOCTI € 4K He
HaWKpallol0 OCHOBOIO MJS PO3BUTKY
npoLecyasbHOI eKOHOMIl.

dx npuxaan peasnizauil NpUHLUIY
npollecyajbHOl €KOHOMil B  LUBiJb-
HO-TIPOLleCYaJbHOMY TIpaBi € pO3IJISA
CTpaB B MOPSIAKY CIPOLIEHOTO I1030B-
HOTO TIIPOBAJUKEHHs, $SKUHA nependa-
4yae poO3IJIsif MeBHOI KaTeropil crpas
NPOTSITOM PO3YMHOTO CTPOKY, ajne He
Oijibllle I[IiCTHEeCSTH MOHIB 3 [OHA Big-
KPUTTS TIpoBamKeHHs y crpasi. [liaro-
TOBYe CYyJOBE€ 3aCilaHH§l MPH PO3TJIAL
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CIPaBU Yy MOPSIAKY CIPOLIEHOTO T1030B-
HOTO TMPOBAJKEHHSI He MPOBOAUTHCS.
Cyn posrasiae crpaBy B MOPSIAKY CIIPO-
L1eHOro I1030BHOrO IPOBAIXKEHHS 0e3
MOBiIOMJIEHHS CTOpPiH 32 HasgBHHUMH
y Copasi MaTepiasamH, 3a BiICyTHOCTI
KJOMOTaHHsl Oyab-iKoi 3i CTOpiH Mpo
iHme. 3a KJIOMOTAHHSAM ONHIi€l i3 CTOPiH
260 3 BJACHOI {HiLiaTUBU CYAy PO3IJISA
CIIpaBH TPOBOAUTHCS B CYNOBOMY 3aci-
NaHHI 3 TMOBiOMJIEeHHSM (BHKJIHKOM)
cropin (cr. 252 LIIK Ykpainu).

OTXe, 3aCTOCOBYIOUM MPHHIHMI MPO-
NOpUifHOCTI, $K HACAiZOK OLiHIOI0YU
IIUTAHHA PO LiHY II030BY, CKJ/AIHICThb
CIIPaBH, 3HAUEHHS PO3IJISAY CIIPaBU AJIs
CTOPiH, PO3MIp CYAOBHX BUTPAT Ta iHII,
Cyl BiIHOCHUTb TaKy KaTeropiilo crpas
[0 PO3rJSAy B MOPSAKY CIPOLLIEHOTO
MI030BHOTO NPOBAIKEHHS.

PesynbraToM 1pOr0 € BHpilIeHHS
CIIPaBU MPOTATOM KOPOTKOTO CTPOKY 3i
3HAYHO MEHIIUMU CYIOBUMH BHUTPATAMHU.

OnHielo 3 OCHOBHMX 3acaj 3iHc-
HEHHSl CyIOYMHCTBA B YKpalHi, 3TifHO
3 mosokeHHsimu ctatti 129 Koncrury-
uii YxpalHu, € IJIacHiCTb Cy[JOBOTO IMPO-
Lecy Ta Horo noeHe (piKCyBaHHS TeXHiu-
HUMU 3aco0aMM | BiIKPUTICTb CyIOBOTO
mpouecy Ta Horo moBHe (iKCyBaHHS
TeXHIYHUMHU 3aC00aMHU.

Tax, B.B. Topomosenko 3ayBaxye,
0 3acagd TIJIaCHOCTI U BiAKPUTOCTI
CyIOBOTO MpOLECY HEePiIKO OTOTOXKHIO-
I0TbCS, OfHAK Y CYy4aCHOMY 3aKOHOJaB-
CTBi Ta NOKTPHUHI BOHH PO3PI3HAITHCA.
[nachHicTe — 1e 3abe3neueHHsI CyIOM
ocobaMm, 4YHIX iHTepeciB CTOCY€TbCS
crpaBa, MpaBO 3HAaTH Mpo JaTy, dvac
Ta MiClle CYIOBOTO 3acilaHHs Y HiH,
npaBo OyTH BUCJIYXaHUM B CY[i, a TAKOXK
[paBO 3HATHU NPO BCi yXBaJleHi pilleHHs
no crpasi. Bigkpuricts cymoBoro mpo-
Lecy 3YyMOBJIIOE HagaHHA ocobam, $Ki
He TIPUYEeTHi IO CYHOBOI CIIpaBH, IIPaBO
OyTH MPUCYTHIMU Yy CYLOBUX 3aCiIaHHSX.
[IpouecyanbHe 3aKOHOAABCTBO, HA LyMKY
BYeHOro, oOMeXKye Take MpPaBO TiJbKU
B pa3i MpoBelNeHHS 3aKPUTHUX CYIOBUX
3aciiaHb y BU3HAYeHUX 3aKOHOM BHUIMAj-
kax. Ha panuiéi yac 3smicT mnpuHUMMIY
[JIACHOCTI Ma€ TeHAEHL{I [0 PO3IIH-

peHHs. [Ipy4nHOIO LBLOTO € NPUHHATTH
3akony Ykpainu Big 22.12.2005 p.
Ne 3262 — 1V «IIpo moctyn mo cynosux
pillleHb», 3TigHO 3 SIKUM CYAOBI pillleHHS
CYZiB BIIKPUTI Ta AOCTYNHI y €IUHOMY
JIepP>KaBHOMY PEECTpl CYNOBHX pillleHb,
a oOMexKeHH$ TpaBa BiJIbHOTO KOPUCTY-
BaHH$ O(ilidHUM Be6-MOpPTAIOM CYA0BOI
BJIaAM YKpaiHH HOMYCKAETbCS HACTIMbKHY,
HACKiNbBKA Lie HeoOXigHO [J/5 3aXUCTy
indopmalil, sika 3a pilleHHAM CyLy L1010
pO3raIay CIPaBU y 3aKPUTOMY CYLOBOMY
3acifaHHi miaasArae 3axucTy Bill PO3TOJO-
wenHs [5].

Taka nymKa € [OCTaTHBO OOIPYHTO-
BaHOIO, pPa3oM 3 THM CJil BpaxoBYBaTH
peasiil CbOTOAEHHSI, 3aBASKH SIKHM 3MiCT
TMPUHLMIY TJIACHOCTi CYIOYMHCTBA pO3-
LIMPIOETHCS Uepe3 3a0e3neyeHHsl J0CTYIy
TpOMajisiH [0 TpoliecyasbHol iH(opmaLii
B €JIeKTPOHHOMY (popMarti uepe3 Mepexy
iHTepHeT, 3 ypaXyBaHHSIM HeoOXiIHOCTi
o6MesKeHHS IOCTYIYy 10 iH(popmaLi.

Y upoMy BHUNAAKy IJIacHICTb Ta €KO-
HOMisl IIpoLecy MalTb CIIbHI MexXi,
B3a€MO/{I0UYU MiXK C00O0I0.

EnextpoHHuél (hopMaTt CyIOUYMHCTBA
CTaB JIEFKOJOCTYIIHUM Ta 3HAHUILIOB CBOE
BiloOpaxkeHHS y BHUAI eJeKTPOHHOTO
CYILOUYMHCTBA.

Enekrponne mnpasocyans (electronic
justice) — ue crioci6 suificHeHHs mpaBo-
CYAASl, 10 3aCHOBAHUH Ha BUKOPHUCTaHHI
iH(opmauiiHuxX TexHosorid. Llimui psn
cucteM 3abe3neuyloTb AOCTYM A0 iHpOp-
Mawii Tpo AiSIBHICT CyHiB i CHCTEM
aBTOMaTH3aLil cynounHCTBA. EseKTpoHHi
{HCTpyMeHTH € 3amnopykor abCOoJIIOTHOI
BIAKPUTOCTI i JOCTYMHOCTI CYAiB, IOKpa-
LIeHHS SKOCTi CyIIiBCbKOI poBOTH.

Heo6xinHo yMOBOI iCHYBaHHS eJieK-
TPOHHOTO CYJOUMHCTBA € iH(hopMaTH3a-
Lis CyZdiB, OKpPEMHMH eJleMeHTaMH SKOi
MOXKHa BBaXKaTU TaKi TEeXH{UHi MOXKJIU-
BOCTI: MOAAHHS TT030BHUX 3a1B Ta {HLIUX
JIOKYMEHTiB B €JIeKTPOHHOMY BHIVISAL];
PO3MOAiJ MO30BHUX 3as1B 32 JONOMOrO0
eJIeKTPOHHOI TIporpami, B siKill BpaxoBy-
10Tbes rpadik pobGOTH cynuiB, iX 3aBaH-
Ta)KeHicTb, Creljanizauisa Ta iHWi Qak-
TOPH; 3AIUCHEHHS aymio- Ta Bimeo3anucy
CYOBHX 3acCifaHb; MPOBENEHHS CYIOBHX
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3acigaHb 3a IOMOMOTOIO Bileo-KOH(pepeH-
113B’513KY; OTPHUMaHHS eJ€KTPOHHOIO MOLI-
Tol0 iH(opMauil Npo 3MiHU y KOHKperT-
Hii CyHmOBiH ClpaBi; mepersisii CyLOBHX
aKTiB B €JeKTPOHHOMY BHIJISIAI TOLIO.
Ha cooromni (yHKIIOHYIOTb CHCTEMH
aBTOMaTH3alii MpoLeciB CYIOYMHCTBA
i pmismoBomcTBa, IO [O3BOJISIOTH CIPO-
CTUTH TMPOLECH CYAOBOIO i 3arajbHOro
IiJIOBOACTBA, a TaKoX 360py i 0O6pobKu
CYHOBOI CTaTUCTHKH, 3aCTOCOBYETBCS
eJIeKTPOHHUH PO3MOJiN ClpaB, CTBOpPEHi
WEB-caiiTy, 1O MICTATb peryJspHoO
OHOBJIIOBaHY iH()OPMaLLl0 NPO AislJIbHICTh
KOXKHOTro cyay [6].

BukopucTaHHS MOXKJ/HMBOCTEH eJek-
TPOHHOTO TIPaBOCYAIS MOXKe OYTH Oi/bll
HieBUM B pasi yCYHeHHs psiLy IpoOJieM.

HenocratHsi po3BHHEHICTb 3aKOHO-
IaBCTBa, IpobseMa 3axHUCTy iHpopmMalLil,
36epeKeHO! B CHCTeMax eJeKTPOHHOrOo
NpaBoCy sl UM IepeaHol 3a 10OMOrolo
HUX, piBeHb iH(OPMALIKHO-TEXHIUHOTO
ocHalleHHs1 cyniB (HemoctaTHe (iHaH-
CyBaHH# 3 60Ky JIep:;KaBH, HecTaya Mpo-
(beciliHUX KaapiB y cepi 3aCTOCYyBaHHS
iHpOpMaLiHUX TeXHOJIOriH), HeBHCO-
KU piBeHb OCBiUeHOCTi Ta iH(popmoOBa-
HocTi B Wil cdepi HaceseHHS KpalHU
3YMOBJIIOE ONPALIOBAHHS BKa3aHUX INIPO-
OJeMHUX NHTaHb Ta BXKHUTTS 3aXO[iB
LIOA0 IX BAOCKOHAJIEHHSI.

BignosigHo mo Pexomenpauii Kowmi-
tTeTy MiHicTpiB Pagu €Bpomu  Bin
28 mortoro 1984 p. R (84) 5 «Komiter
MiHICTpIiB AepKaBaM-uJieHaM 100 NPUH-
LMIIB LMBIJBHOTO CYIOYHMHCTBA, CIPSIMO-
BaHMX Ha BIOCKOHAaJIeHHS CYIOBOI CHC-
teMn»: «CynoBi opraHu TOBHWHHI MaTH
B CBOEMY PO3MOPSKEHHI HalcydyacHiwi
TeXHiuHi 3aco0u AJjsi TOro, 1100 BOHHU
MOIVIM BiINpaBJsATH NPaBOCYAAsl Haie-
(beKTHBHIIIUM YHMHOM, 30KpeMa LIISXOM
TIOJIETIIEHHS IOCTYIY A0 Pi3HUX JXKepeJ
NpaBa, a TaKOX LISXOM NPUCKOPEHHS
BilNpaBJ/ieHHsI NPaBOCYAASI».

EnekTpoHHi iHCTpyMeHTH 3abe3me-
YyI0Tb abCOJIIOTHY BiIKPUTICTb i TOCTYTI-
HICTb CYAiB, MOKpAILLEHHH SKOCTi CYI-
HiBCbKOI pPOOOTH, CKOpPOYEHHS BHUTpAT
i MakCcUMaJIbHY 3pY4YHIiCTb AJIS1 YYaCHU-
KiB CIIpHUX NPABOBIIHOCHH.

it )t o e

CynyTHi  CYHZOUHMHCTBY  TPOLECH,
BKJIIOYAIOYM  OpTaHi3alilo  AisiJIbHOCTI
Cyny, He TMOB’§I3aHy 3 BiOIpaBJeHHSIM
NpaBoCylAsl BKJ/IOYAalOTh B cebe eJiek-
TPOHHI {HCTPYMEHTH He TIOB’si3aHi
3 Oe3rnocepefHiM BiANpaBJaeHHSM Ipa-
BOCYZIS.

[loganHs B esNeKTPOHHOMY BHIJISII
npollecyaJbHUX [IOKYMEHTIB, BHKOpHU-
CTaHH$ 3ac00iB J10Ka3yBaHHS B €JIEKTPO-
HHOMY BUIJISIIi, TPOBENEHHS CYIOBOTO
3acinaHHs B peXuMi BineokoH(pepeHLil,
nepeBefleHHsl AOKYMeHT000iry B eJiek-
TPOHHY (OpMy, AOCTYyI A0 MaTepiajiB
CrpaBd uepe3 eJeKTPOHHUH KabiHeT
yUaCHHUKaMHU CYLOBOTO PO3TJISIY, HAalCH-
JIaHHSl eJIeKTPOHHUX CYAOBHUX IOBiCTOK
a TaKoX 3[IiACHEHHS eJeKTPOHHOTO
CYJIOUYMHCTBA, §IK €JIEeMEHTH eJIeKTpO-
HHOTO CYyIOy peasi3oByIOTb MOeTanHUH
PO3BUTOK IPUHLHMIY MNPOLECYaJbHOL
€KOHOMIil Ta 3MiHCHIOIOTH HOro BIIpOBa-
[DKEHHSI Y UMBITBHUN MpOIeC.

Yactunoto 5 c¢r.55 KoHcruryuil
YKpaiH¥ BCTaHOBJIEHO, L0 KOXKEH Mae
npaBo OyAb-IKUMU He 3a60POHEHHUMH
3aKOHOM 3acofaMu  3axMIIaTH CBOI
npaBa Ta cBOOOJM BiJ MopyllieHb i Mpo-
TUIPAaBHUX TOCSATAHb.

[IpaBo Ha 3axucT peanidyeThcs
Ha 3acajgax JAMCIIO3UTUBHOCTI, 3TigHO
3 SKHMH ocoba Mae MpaBo oOpaTu
(hopMy, MOPSIIOK 3aXUCTY CBOTO Cy(’€K-
TUBHOTO NpaBa.

JMCNO3UTUBHICTD — MPUHLHIN CYIO-
YUHCTBA, 3TiJHO 3 SKUM CTOPOHHU B IIpO-
ueci BiIBHO PO3MOPSIKAITBCS CBOIMU
MaTepiaJbHUMH 1  [pPOLECYaJbHUMU
npaBaMM: TNPEeACTaBJSATH YU He Ipen-
CTaBJSATU [0Ka3, NAaBaTH IOKA3aHHS 4
BiAMOBUTHCH Bil J[aBaHH§l I10Ka3aHb,
3asBJSITH KJOMOTAHHS YM Hi, MOJABATU
CKapry 4u He I[0JaBaTH, BKJIOUYAOUU
NpaBO Ha IPUMUPEHHS CTOPiH Y BHU3Ha-
YeHUX 3aKOHOM BMIMaJKax.

Ha nmymxky IO.B. Heknecu, npun-
LU{N  JIMCMO3UTUBHOCTI  NPOLIECYaTbHOIO
npaBa — L& OCHOBHA ifes, L0 BUpaxKae
CBOOOZly yYacCHHKIB IIpoLecy, sKi MarTb
y cIipaBi MaTepiaJbHO-PABOBUH Ta MpoLe-
CyaJibHUH iHTepec, 3MHUCHIOBATH CBOI MaTe-
piasibHi TpaBa i 3aXUCTY CyO €KTHBHHX
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[IpaB i OXOPOHIOBAHUX 3aKOHOM iHTepeciB
3acobaMy, BCTAHOBJEHWMH LHBITbHUM
TpoLeCyanbHUM 3aKOHOIABCTBOM [7].
3Mmara/bHICTb CTOPiH OAWH 3 KOHCTH-
TYUIHHUX MOPUHLUIIB Cy4yacHOro CyJIO-
YMHCTBA, $KUH CIHpUse BCebiyHOMY
Ta MOBHOMY MAOCJiIKeHHI0O 00CTaBUH
CIIPaBH, TOCTAHOBJEHHSI CYIOM CIIpa-
BEJJIUBOTO Ta 3aKOHHOTO pillleHHSI.

dx 3asnHauae O.I. Kapmiok, He
Man4u HaMipy NPUMEHIIYBaTH BaKJIH-
BiCTb MPUHLMIY 3MarajbHOCTi B LMBiJb-
HOMY TIpolleci, OUeBHAHHM € Te, IO
3aBepllajbHa OlliHKa HOro il BH3HAa-
4YaeTbCS KpPi3b NMPU3MY CYLOBOIO KepiB-
HuLTBA. AmXKe, Ha Cya, BiAmOBimZHO 10
gy, 4 cr.77 UIIK Ykpaiuu mnok/aageHo
CTpaTeriyHMi 00OB’SI30K — BHW3HAUWUTH
OCTaTOYHHH TpPEAMeT NO0Ka3yBaHHS: CYy[
He Oepe MO pO3NJsAy HOKa3W, sKi He
CTOCYIOThCS TIpeJMeTa 10KasyBaHHs [8].

Bax/1BUM € Te, 110 MpolecyasbHUH
3aKOH nependayae MeBHY KOHIEHTPALiIO
CTPOKiB, MPOTSATOM $IKMX MOXYTb OYyTH
HaJaHi J0Ka3h CTOPOHAMHU y CIIpaBi.

Tak, mosuBau, 0coOH, SIKHM 3aKO-
HOM HaJaHO TIIpaBO 3BepPTATUCS [0
cyly B iHTepecax iHLIMX OcCi®, MOBHUHHI
NoJaTH CyLy OOKash pas3oM 3 IOfaH-
HSIM TI030BHOI 3asiBH. Bigmosinay, Tpets
ocoba, fIKa He 3adBJIE€ CaMOCTIHHHUX
BHMOT ILIOJI0 TpeaMeTa CHOpYy, NMOBHHHI
NOAATH CyLy AOKa3W pa3oM 3 MOAAHHSM
Bif3uBYy ab0 MUCBMOBHX MOSICHEHb Tpe-
Th01 0co6u (u.2,3 cr. 83 LUK Ykpainu).

[IpuHUMD 3MaraabHOCTI HAOyB HOBUX
03HaK, TOB’SI3aHUX 3 peasizalieio inen
npolecyaiqbHol exkoHoMil. Take mepe-
TBOpPEHHSI 3yMOBJIEHe HOBHMH 3MiHaMH
y CYCIHiJIbCTBI, CIIpSIMOBAaHUMH Ha BJIO-
CKOHasieHHsT cynoBoi cuctemu. CymoBi
OpraHd TMOBHHHi MaTH B CBOEMY pO3-
MOpS/KEHHI  Ha#WcydyacH{ul  TexHiuHi
3ac00M [ TOro, 1100 BOHU MOIJIU
BiANpaBJSATH NpaBoOCyAns Hare(eKTHB-
HilLIUM YHMHOM, 30KpeMa LIJISXOM MoJier-
LIeHH JOCTYIYy [0 DpI3HUX JKeped
NpaBa, a TaKOXK LINSXOM MPUCKOPEHHS
BiANIpaBJ/IeHHS TIPABOCYIIS.

[IpuHuMny nponopuiliHOCTI HeMae
€IMHOTO  ONHO3HAYHOTO  TJIyMaueHH$
nanoro noHsittsa. Ha mymky C. Tlorpe6-

HfIKa, TPUHLMI TMPOMOPLIAHOCT BU3HA-
YaeThCsl §IK 3arajbHUN MPUHLMI MpPaBa,
KA CIIPSIMOBAHUH Ha 3a0e3neueHHs
y TpPaBOBOMY PperyJoBaHHi PO3yMHOTr0
6asaHCcy iHTepeciB, BiMOBIIHO O SIKOTO
Lisi o6MeKeHb N1paB NOBUHHI OYTH icTOT-
HUMH, a 3aC00H IX TOCSATHEeHHS1 — 0OIpyH-
TOBAHUMU | MiHIMAJbHO OOTSKJIUBUMHU
17151 0cCi6, ymi mpasa o6MexyioThes [9].

CyTb [aHOTO TPUHIMITY 3aKPIiMIeHO
Ha 3aKOHOJABYOMYy piBHi, a came:
B crarti 11 UIIK Ykpainu 3asHadeHo,
10 Cyl BU3HAuUae B Me)KaX, BCTAHOB-
qeHux M Komekcom, mopsimox 3miric-
HEHHS TPOBAIXKEeHHS1 y CIpaBi Biamo-
BiIHO [0 TNPHUHLUMITY TPOMOPLIAHOCTI,
BPaxOBYIOUM: 3aBAaHHS  LUBiJbHOTO
CYIOUMHCTBA; 3a6e3MeueHHs] pO3yMHOT0
f6anaHcy MiXK NpPUBAaTHUMU U myOJid-
HUMU i[HTepecaMH; OCOOJMBOCTI IMpen-
MeTa CIOpy; LiHy M030BY; CKJIAAHICTb
CIIpaBH; 3HAYEHHS PO3IJIsIAY CIpaBH AJs
CTOpiH, Yac, HeOOXIMHUH /I BUXHEHHS
THX YW [HIIKMX [Oif, Po3Mip CYLOBHUX
BUTpAT, IIOB'SI3aHUX {3 BiANOBiMHUMU
npolecyalbHUMH IisiMH, Tollo. Ha npo-
THUBary YyKpalHCbKOMY 3aKOHONABCTBY
€BpOMENCbKUHA Cyl 3 TMpaB JIOIWHU
3a3Hauae, U0 BiANOBIAHO OO MPUHLHUITY
NPONOPUIHHOCTI «KOXKHA «CreljajbHa
IpoLeaypa», «yMOBa», «0OMEXKeHHSI» Un
«TIOKapaHHsA», §IKi MOKJaAeHi, MOBHUHHI
OyTH TMpOMOpPUiNHi JeETiTUMHIA MeTi,
o nepecainyetbcs». Kpim seritumHol
MeTH, EBpONEUCbKHH CYyA BUCYBae
TaKOXK TakKi MOXKJMUBI BHNAIKH oOMe-
JKeHHS paB JIOAMWHH, §IK: «HeBiIKJIaiHa
coujanbHa nortpeba»,  «MOpaJbHICThb
HaceJleHHSI», JOTPUMAaHHS PpiBHOBAaru
MiXK CyCHiJIbHUMH iHTepecaMu Ta iHTep-
ecamMu okpemoi oco6u [10].

3acaga (mpuHUMI) TpomOpUiKHOCTI
UUBIJIbHOIO CyJOYHMHCTBA MOXKHA BU3Ha-
YUTH, SIK 3arajbHy BUMOTY, 110 3abesre-
Yyye MpaBo MpoLecy BUBHAYUTH MOPSIA0K
po3rJisily CIpaBH BiANOBIAHO pO3Mipy
MO30BHUX BHUMOT CYIOBHUM BHUTpaTam,
10 BOHU OYiKYIOTh TOHECTH, Ta MOX-
JINBOTO CTPOKY PO3IVISIAY CIIPABU CYIOM.

CnpouleHa mpouenypa  po3TJsiLy
CrIpaB, peasisallis $IKOI 3yMOBJIeHa
PO3BUTKOM TNPHUHLMIY IPOLECYaNbHOI
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€KOHOMIl B3aeMOIOB’si3aHa i3 mpomop-
nidHicTIo. PesysbTaT TakKoro B3aemo-
3B’5I3Ky CIPSIMOBaHWU Ha 3abe3TedyeHHs
y TIPaBOBOMY peryJIOBaHHI pPO3yMHOTO
fanaHcy NpUBAaTHUX | NyO6JiYHUX iHTe-
peciB, BiAMOBiAHO 10 $IKOrO Lijai oOMe-
JKeHb TIpaB TOBUHHI OyTH iCTOTHHMH,
a 3acobu 1X NOCATHEHHSI — OOTPYHTOBA-
HUMH 1 MiHIMaJIbHO OOTSIXKJIUBUMHU [JI5
oci6, uni npaBa o6MeXYyIOThbCH.

Cepen OCHOBHHX 3acajl Cy[AOYHHCTBA
€ 3abesmnedeHHs MpaBa 0coOH Ha ameJsi-
LiMHUU Neperysj CIpaBu Ta y BU3Haue-
HUX 32aKOHOM BUIaJKax — Ha KacaliidHe
OCKapXKeHHsSI CyN0BOro pileHHst (MyHKT
8 cratti 129 Konctutyuil Ykpaiuu).

Y4acHWKM CIIpaBM, a TakKoX OCO-
6u, siKi He Opanu ydacTi y crpasi, SIKLIO
CYZA BHpILIMB MUTaHHS TpPO IXHI Mpasa,
cBoGomu, inTepecu Ta (a6o) 0GOB'-
S13KM, MalOThb MPaBO OCKAPXKHUTHU B are-
JSLIHHOMY TIOPSIAKY pillleHHs Cyny
meplIol iHCTaHLUil MOBHiCTIO a60 YacTKo-
Bo (yactuna 1 crarti 17 Ta yacTtuna 1
crarri 352 LIIIK Vkpainu).

YuyacHUKM crpaBu, ocobu, sKi He
Opasnu y4acti y cnpasi, SKILO Cy[J BHpi-
LIMB TWTaHHS TPO IXHi NpaBa, CBO-
6onu, inTepeck Ta (a6o) 060B’sA3KH,
MaloTh TIPAaBO OCKAap:KHUTH B amessuii-
HOMY Yy MNOPSIAKY yXBajqu CYAy IepLIoi
iHCTaHLil OKpeMoO Bim pilleHHS CYyOy
JUllle Yy BUMajkax, nependayeHux
crarreto 353 LIIK Ykpainu. Ockap-
JKeHHS yXBaJ CYAy, sIKi He NepenbayeHi
crarreto 353 LIIIK Ykpainu, okpemo Bin
pillleHHS] CyLy HE IOMYCKaeTbCS.

[TpaBo Ha cymoBUM 3aXUCT 3a6e3meuy-
€TbCSl MOJKJIMBICTIO OCKAapXXHUTH CYHOBE
pilleHHsT B aneJsUiiHOMy Ta Kaca-
niiHomy mopsaky. CynoBi NOMHJKH
NigNSraloTh BHUIPaBJeHHIO B mpoleci
Meperasily OCKapXKyBaHOrO pillleHHS.
He mnoromxyiouuce 3 MOCTaHOBJIEHUM
pillleHHAM, CTOPOHA, peasli3ylouH CBOE
NpaBO Ha OCKap»KeHHs, OTPUMYE rapaH-
Til0 BIACTOIOBATHU CBOIO IIO3HULII0 3aKOH-
HUMU 3acobamu. PilleHHS Ha yxBaJ,
10 He HAabGpasy 3aKOHHOI CUJHU € TIpef-
METOM pO3IJISANYy amnessuidiHuX CKapr.
OpHuM i3 mpuUKaagiB  3acTOCYBaHHS
NPUHUMUIY  [POLECYasbHOI  eKOHOMil
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Iix 4ac meperssay CynOBOTO pilleHHs
B anessiliiHOMY TOPSIAKY € PO3IJsih
aneJsiLiiHUX CKapr 06e3 MOBiIOMJIEHHS
YY4aCHHUKIB CIIpaBH, Ha pilleHHA Cyny
y clipaBax 3 L{HOI0 [030BY MeEHIle CTa
pPO3MipiB NMPOXKUTKOBOTO MIiHIMyMY HOJ1s
npaues3faTHUX ocib, KpiM THX, SKi He
NiAJAranTb PO3rJSAy B MOPSAKY CIPO-
I11€HOT'0 MO30BHOTO MPOBaIXKEHHS.

Anensiuifini  ckapru Ha  yXBaJiH
Cyay LIONO BiAMOBY y BUIAui CyIOBOTO
Hakady, 3ycTpiyHoro 3abe3neuyeHHs
a0 3MiHM 4M CKacyBaHH$l 3yCTPiUHOTO
3abesnedyeHHs], TOBePHEHHS 3asIBU M03U-
BaueBi, Iepenadi CHOpaBU Ha pPO3TJSL
iHIIOTO CcyAy Ta iHWIi yxBaJu, nependa-
yeHi yactuHoto 2 crarti 369 LIIK Ykpa-
THH PO3IJISAAIOTBCS CYAOM amessiiiiHol
iHcTaHUil 6e3 MOBiIOMJIEHHSI YYaCHHUKIB
CIpaBH.

[lepen6auenuit NpoLecyaJbHUM
3aKOHOM IOPSIIOK MOJaHHS HOBUX HOKa-
3iB mae MOXKJIMBICTb CTOPOHI NpencTa-
BUTH HOBi IOKA3HW TiJIbKK B ameJislidHil
ckapsi abo y Big3uBi Ha Hel. [Ipu npomy
HOBi (paKTH 4M 3acobu NOKa3yBaHHS, SKi
MalOTb 3HAYeHHS NJsi CIOpaBH, MaloThb
NpUUMaTUCS anejasuiiHUM CYJIOM JHllIe
B THUX BHMNAAKaX, KOJU CyH TMepIoi
iHCTaHUil HeoOIPYHTOBAHO BiIMOBUB
y ix mpudHaTTi, 260 KOJU HEMOXKJHU-
BiCTb IX MOJAHHS paHille 3yMOBJEHA
MOBAXKHUMHU NPUYUHAMHU.

[lixg yac BUpillleHHS MUTAHHS AOTYCKY
[0 PO3IJISLy amefsiiiHUM CYLOM HOBUX
J0Ka3iB, JOBeIeHHSI  HEMOXKJUBOCTI
NOJATH HOBUH JH0Ka3 A0 CyHy Meplioi
iHCTaHILIl TOK/NagaeTbcsi Ha 0coby, IO
NOfa€ TAaKUH 10Ka3, B {HILIOMY BHUIAAKY
y TPUHHATTI Takoro nokasy Mmae OyTu
BigMOBJeHO. Takué mniaxim NpUHHATTS
JI0Ka3iB MOBHICTIO BiANOBiJae INPUHLUITY
npollecyasbHOl eKOHOMil.

Koncrutyuis Yxpainu, okpecioidu
OCHOBHi 3acafid CYyIOYMHCTBa, TMepel-
Oaunsna 3abe3nedyeHHs amnejsUiHHOro
Ta KacalilHOro OCKapKeHHsl pillleHHS
Cyny, KpiM BHINAAKiB, BCTaHOBJIEHUX
3aKOHOM.

Kacauiina incraduiss HamijieHa [0B-
HOBaKeHHSIMH TMePeryasHyTH pillleHHS
cyny, siKe Habpajo 3aKOHHOI CHJH
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3 MUTaHb IIpaBa, He BCTAHOBJIOIOUH
HOBMX OOCTaBUH.

Jas toro, wo6 BH3HATH, L0 CYAH
MomnepeHiX {HCTAaHLIN BCyneped 3aKOHY
BiIXW/JIMUB TOH YM IHIIHH OOKa3, TOOTO
MIATH BHUCHOBKY, IO IeH O0Ka3 MaB
3HAYeHHS [IJI CIPaBH i Mir BIJIMHYTH
Ha pilleHHs1 CyAy, KacalidHa iHCTaH-
Lisi AoCaAifKye Led [0Kas, NpH LbOMY
He Hajlae OLiHKY [0Ka3y Ta He BBaXKae
HOro JOBeIeHHWM, a TaKOX He MOXKe
BCTAHOBJIIOBATH Ta BBaXaTH JOBe[e-
HUMH O00CTaBUHH, 110 He OyJM BCTAHOB-
JieHi B pillleHHi YU BiIKUHYTi HHM.

['0/10BHOI0 MeTOI0 LHUBINBHOTO CYHO-
ypHCTBa OyJs0 | 3a/MIIaeTbCcs CTBO-
PeHHs TrapaHTil 3axXMCTy NpaB i 3aKOH-
HUX iHTepeciB 'pOMaJsHHUHA.

Jmutpo JlycneHHK y CBOIH mpe3eHTa-
uii no temi «lluBinbHUHA mpouec B yMmo-
Bax BOEHHOrO CTaHy», sKa Oy/a OIpH-
JioaHeHa Ha BceykpaiHcbkoMmy Be6GiHapi
B M. Kuesi 13 TpaBHs 2022 poky 3BepHYB
yBary Ha Te, 110 PO3IJISA CIIPABH B MHUCh-
MOBOMY TpOBa/KeHH{ He € IPUCKOPEHHUM
cynounHCcTBOM. BomHouac, cymmi MaoTh
CMi/IMBillle BUKOPHUCTOBYBAaTH INPHHLHMN
npouecya/abHoi exkoHomil [11].

fx Bimomo, crarteto 26 3akony «IIpo
NPaBOBUH peKHM BOEHHOTO CTaHy»
3a00pOHEHO CKOpPOYYBaTH UM MPHUCKO-
poBaTH Oynb-iKi (DOPMHU CYLOUHMHCTBA.
BopHowac, Tpo CKOpOuYeHHS 4H IIpH-
CKOPEHHSI  LMBIJBHOIO  CYIOYHHCTBA
B YMOBaxX BOEHHOIO CTaHy He HIeTbCH.
[Ipu posrssini crpaBu cynu He MOBUHHI
MopyluryBaT BHMOTH CT.6 KoHBeHIii
PO 3aXMCT IpaB JIOAWHU | OCHOBOIIO-
JIO)KHUX CBOOOA LIOAO NpaBa Ha cIpa-
BeIJIUBUH CY]I.

CrpolreHe TpoBamKeHHs] Tependa-
4eHO MpoLecyalbHUM 3aKOHOM, | He Moxe
6yTH eNeMEHTOM CKOPOYEHOTO YH IpH-
CKOPEHOT0 CY[IOUMHCTBA MiJ 4ac BilHHU.

[Ipo BakauBicTe Ol  NpPUHOMITY
npolecyasbHOI  €KOHOMii B yMOBax
BOEHHOTO  4acy  3a3HAa4eHO  TaKOX

y mn. 71, 82 mocranosu BII BC Bin
26.01.2021 y cnpasi Ne 522 /1528 /15-11
[12]; n. 94 Bin 06 xmitHa 2021 poky
y crpasi Ne 910/10011 /19 [13], a came
Jisl 1bOTO TMPUMHLMIY Y LMBIIBLHOMY CYIO-

YUHCTBI JO3BOJIIE YCYHYTHU BCE JIHILHE,
110 HE € CYTTEBO HeOOXiTHMM H IO CyT-
TEBO OOTSKYE Mpolec Ta Moxe OyTH
3aMiHeHe iHIIMMH, OiJIbIl €KOHOMHHMH
npoLecyasbHUMU 3aco0aMu, sIKi JoCTaT-
HbO TapaHTYIOThb HaJjlexKHe BiAllpaBJeHHS
npaBocyans. [lpuHuun npouecyasnbHOI
€KOHOMIl peaJsli3yeTbcsl y HOpMax Mpo CBO-
€4aCHUH, LUBUAKUH | NPaBUIBHUH PO3TVISIL
CIpaBH yepe3 palioHa/sbHe BUKOPHUCTAHHS
y4acHUKaMU Tpolecy HaJaHHUX 3aKOHOM
NpoLecyaJbHUX TpaB, He 3JI0BXKHUBAIOUU
HUMH Ta IOTPUMYIOUUCh OCHOBHMX 3acaj
LUBIJBHOTO CYNOUHMHCTBA.

Bisbille  TOro, TPOEKTOM  3aKOHY
Ykpainn Ne 7316 Bin 26.04.2022 «Ilpo
BHeceHHs1 3MiH 1o Kopekcy ammiHicTpa-
TUBHOTO CYIOYMHCTBA YKpainu, LIuBijb-
HOTO TPOLECYaJbHOIO KOAeKCYy YKpalHu
ta [ocrnomapcekoro — mpolecyasbHOTO
Komekcy Ykpainum (momo  smiiicHeHHs
CYIOYMHCTBA B YMOBaX BOEHHOTO 4H
HaJ3BHYAMHOTO CTaHy)» 3alpoIOHOBAHO
BHecTH 3MiHu mo LIIIK mono 3mificHeHHS
CYIOUMHCTBA B yMOBaX BOEHHOTO YM Hal-
3BUYAKHOTO CTaHy: 1) 3ampoBamuTH Po3-
TJISi LUMBIJBHUX CIIPaB B TIOPSIAKY THCh-
MOBOT'O TPOBAIKEHHSI B Cydax TMepILoi,
aneJsUifHOI, KacaliiHoi iHcTaHuil (6e3
BUKJIMKY YYaCHHUKIB CIpaBH Ta 0e3 Mpo-
BEICHHsS CYIOBOrO 3acCilaHHs Ha MiACTaBi
HasBHUX y Cyly MartepiafiB); 2) mim yac
Jil BOEHHOTO YW HAA3BUYAUHOTO CTaHY
3a PO3MOPSIKEHHSIM KepiBHHKA amapaty
(cexperapiaTy) Cymy 4H 0COOH, iKa BUKO-
Hye Horo 06O0B’SI3KHM, MPAIiBHUK amapary
Cyly, SIKHH Mae BHILy OCBIiTY 3a CIelli-
anpHicTio «[IpaBo3HaBcTBO» abo «[Ipaso-
OXOPOHHA AiSJIbHICTb» 3 OCBITHbO-KBaJIi(i-
KalUiAHUM piBHEM He HHKYe MOJIOILIOTO
crieljiasicTa, MOXKe 3a BiICYTHOCTi CeKpe-
Tapsi CYHOBOTO 3acilaHHs 3HiHCHIOBATH
fioro moBHOBaxkeHHs [ 14].

BucHoBku. B cykynHocTi nmpuHUUNH
UUBIJMbHOIO  MPOLECYaJbHOIO  IpaBa
TICHO TMOB’{3aHI MiX co6ow0 i crJiaana-
10T coboro cuctemy. CamocTiHa poJb
NPUHUUIY  [IPOLECYasbHOI  eKOHOMil
XapakTepusye HampsiMKu rJjobaJisauii
LUMBINIBHOTO Mpolecy, a HOro B3aeMo-
3B’130K 3 {HIIMMHU MPUHLUHUIIAMU BHU3Ha-
yae ranysb y LiJIOMY, OKpeEMY CTaAilo 4u
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OKpeMHEl MpollecyaJbHUH iHCTHTYT. IX
06’elHye MeTa i 3aBIAHHS ILHUBIJIBHOTO
cynourHctBa. [lpaBuibHe po3yMiHHS
€KOHOMI{I TIpolleCcy JMO03BOJUTb PO3BU-
HYTH ICHYIOYi HOBEJM LHBIJIBHOTO MPO-
[eCyaJbHOrO IpaBa B HOPMOTBOPYid
IiSIJIBHOCTI .

Cmamms  npucssauena  00CAi-
Oxmcernnro cymuocmi 3micmy, obcsey
ma cmpykmypu npoyecyasvHoi exo-

HoMii [i B83a€MO038°A3KY 3 I(HUUMU
NPUHUUNAMU — UUBIABHO20  Npouecy.
Busnaueno  esemenmu  83aemodii

NPUHLUNIB UUBIALHO20 CYIOUUHCMBA
3 MPUHUUNOM NPOUECYasbHOi eKo-
HOMII ma pO3Kpumo 20A08HI IX OCO-
6ausocmi. Hadano xapaxmepucmury
KOMNOHERMi8 GOPMYSAHHA NPUHUUNY
npoyecyanrbHol eKoHoMii ma 8ucsim-
AEHO  BadXCAUBICMb 11020  3ACMOCY-
sarnns. Ilposedero ananris possumky
docaidxcysarnoeo npuHyuny ma 3po-
OAEHO BUCHOBOK NPO CMBOPEHHS 8
CYHQACHOMY NpoyecyarbHomy cydo-
yuHCcmBi nepedymos 045 3AKPINAeHHA
NPUHYUNY NPOYecyarbHOl eKOHOMIL Ha
3axkonodasuomy pisri. Poskpumo oco-
b6ausocmi QYHKUIOHYBAHHSA EKOHOMIL
npoyecy ma nPOAHAAI308AHO HE360-
pomwuio i iWmeepauiro 8 uusiibHE
cydouuncmso.  Okxpecareno  3acobu
peanizayii npuryuny npoyecyarbHol
eKoHOMII K cnocib oXopoHu, 3axu-
cmy, ma Bi0HOBAeHHA npas dizuu-
HUux i ropuduurux ocib y yusitbHOMY
cydouurcmsi. B npoyeci peanrizauii
HA38AHOCO NPURUUNY NPABOBIOHOCUHU
cyody 3 KOJMCHUM YUACHUKOM npouecy
nionopadkosari 00CSeHEHHIO 20108-
HOI Memu — BUHECeHHA 3AKOHHO20
pillenHHs, @ MaKON CMBOPEeHHs 0CO-
bam, sKki bepymv yuacme y cnpasi,
npouecyarvHux ymos 0an 3abesne-
YeHHS 3aXUCMY [XHIX npas, a maxKom
npas ma iumepecis inwux ocib. Cyd
ma y4acHuku poseasdy cnpasu, nid
4yac poseandy cnpasu, mMaromv exKo-
HOMHO ma eQpeKmusHo Kepysamucs
NPUHLUNOM — NPOUECYANbHOI  eKOHO-
Mil, a came suxKopucmosysamu npo-
yecyaavui 3acobu 3 YpaxysaHHAM
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CMpPOKiB, BU3HAUEHUX HOPMAMU NpPO-
yecyasvbHoeo 3aKOH00ABCMBA 3A0AS
30ilicHeHHs eheKmusHo2o CcyoouuH-
cmsa. IIpoananrizosano nocurenns
NPUHYUNY NPOUECYArbHOI eKOHOMIL,
abo CmBOpeHHs 8CiX Yymos 04 MOeo,
uj06 nopyuiene npaso 4u 0XOPOHIOBA-
HUll 3aKOHOM iHmepec 6yYau C80EUACHO
ma MIHIMAAbHO HeOOXIOHUMU 3ampa-
mamu dacy 3axuuieni 8 cyoi, uio
cmano o0Hum i3 3a80aHb 045 NOMOY-
HUX 3MIH 8 3aKOHOOascmesi ma 8iono-
BIOHUX NPOEKmis.

KuarouoBi cgoBa: mpouecyasabHa
€KOHOMisl, TPUHLUI LMBIJIBHOIO CYHO-
YMHCTBA, BiHOBJIEHHS IIpaBa.

Muzychko S. The principle
of procedural in the system of civil
justice principles

The article is devoted to the study
of the essence of the content, scope
and structure of the procedural
economy and its relationship with
other principles of the civil process.
The elements of the interaction of
the principles of civil justice with
the principle of procedural economy
are defined and their main features
are revealed. The characteristics of
the components of the formation of
the principle of procedural economy
are given and the importance of
its application is highlighted. An
analysis of the development of the
researched principle was carried
out and a conclusion was made
about the creation of prerequisites
for establishing the principle of
procedural economy at the legislative
level in modern procedural justice.
The peculiarities of the [unctioning
of the economy of the process
are revealed and its irreversible
integration into civil proceedings is
analyzed. The means of implementing
the principle of procedural economy
as a way of protecting, protecting,
and restoring the rights of individuals
and legal entities in civil proceedings
are outlined. In the process of
implementing the mentioned principle,
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the legal relations of the court with
each participant in the process are
subordinated to the achievement
of the main goal — rendering a
legal decision, as well as creating
procedural conditions for the persons
participating in the case to ensure the
protection of their rights, as well as the
rights and interests of other persons.
The court and the participants in the
case consideration, during the case
consideration, should be economically
and efficiently guided by the principle
of procedural economy, namely, use
procedural means taking into account
the terms determined by the norms
of procedural legislation [for the
implementation of effective judicial
proceedings. The strengthening of
the principle of procedural economy,
or the creation of all the conditions so
that the violated right or the interest
protected by the law are protected in a
timely manner and with the minimum
necessary expenditure of time in court,
is analyzed, which has become one of
the tasks for current changes in the
legislation and relevant projects.

Key words: procedural economy,
the principle of civil justice, restoration
of law.
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Jl. BoJkoBa,
KaHIMJaT I0PUIMUHMX HayK,
JOLEHT Kaefpy KOHCTUTYLIAHOrO mpasa
HauionanbHoro yHiBepcuTery «Onecbka 0OpUIMYHA aKaaeMist»

EJJEMEHTHHMH CKJIAJL KOHCTUTYIUIAHOTO
CTATYCY PEJITTHHUX OPTAHI3AIIN B YKPAIHI

ITocranoBka mnpoGaemu. Popmy-
BaHHSl MpaBOBOi JAep:KaBU HAaBpSA 4u
€ MOXJHUBUM Oe3 3a0e3nedyeHHsl LIUPO-
KOro KaTaJsory mnpaB i cBOOOJ JIOIUHU
i rpomamsiHMHA, 4iJbHe MicLe cepen
AKUX HaJeXUTb cBobomi cosicti. OnHuMm
3i mwsxiB peasizauii cBOGOAM COBiCTi
€ YTBOpPEHHS peJirilHUX oOpraHisauif,
ydyacTb y poOOTi BXKe iCHYIOYMX Opra-
Hizauid. Kpim Toro, pesiridiHi opranisa-
Uil axkTUBHO 3aHMalOTbCsl MUTAHHIMU
OoCBiTH, OJarofidHol JOMOMOTH TOIIO,
MOXKBABJIOIOUK CcycrinbHe KuTTs. He
MEHIII BaXKJIMBO Y TIpolieci MoOy0BU Mpa-
BOBOI JIep»KaBU CIHPATUCh HA PO3BHUHYTE
Ta aKTHBHE I'DOMANSHCBKE CYCIHiJIbCTBO.
Peniriiini opranisauii, sk acouiauii npa-
BOBIJIbHUX JIIOLEH 32 iHTepecamu, 3alMa-
I0Tb ¥ IIbOMY CYCITI/IbCTBI BaXKJIHUBE MiClIe.
Bouu, gk i 6ijbluicTh iHIIKX 00 €IHAHb
(acouiauiit) B Mexax TPOMaSIHCBKOrO
CYCIi/NBCTBA, € AOOPOBINBHUMHU, KOHCOJIi-
IOYIOTb 1Ie CYCIINBCTBO Ta CIPSIIOTH HOTO
aKTHBHI}A B3aeMo[il 3 AepxKaBolo.

Bonnouac, npu TOCJTiKeHH]
MUTaHHS [IPAaBOBOTO CTATYCY peJiridiHuX
oprasisamid y wLijomy Ta 1X KOHCTHTY-
LiHHOro cTaTyCy 30KpeMa B YKpalHChKil
IOpUIUYHIA JiTepaTypi He crocTepira-
€TbCsl KOHTiHYITETy, — ajKe 3a 4aciB
CPCP ue nurtanHs He po3po6.siaoCh.
A ToMmMy BaXJ/HMBOI HayKOBOW IPO-
6/ieMOI0 € BH3HAUEHHS eJeMeHTHOTro
CKJIaZly KOHCTHUTYUiHHOTO CTaTyCy peJi-
rilHux opradizauii. lle HamacTb MOX-

JIUBICTb MiABUIUIUTH €(eKTUBHICTb HOP-
MaTUBHO-NIPaBOBOI  perjaMeHTaulil IX
CTBOpEHHSI Ta (PyHKLIOHYBaHHS.

AHani3 ocTaHHIX [JIOCJdiJXKE€Hb
i myOaikamiin 3 ob6paHol TeMH CBig-
YUTb NPO HE3HAUHy yBary A0 UUX IIpo-
6seM, 0coBJIMBO B OCTaHHI D PpOKiB.
[Tpo wi nuTaHHs Maiike He 3ragyBajoCh
Ha MOHOrpagiyHOMy PpiBHi Ta Ha piBHI
cTaTed, BOHO NOCHiIXKYyBasoch 31e6isb-
LIOTO pas3oM 3 iHIIOK NpPobJeMaTHKOO
(nuBuch, Hanpukaan, [1-2]).

[Ipu migroToBUi Ta HamMMCaHHI CTATTi
0yJI0 BUKOPUCTAHO Npalli TaKUX AOCJil-
nukiB, sk B.®. [lignyona, A.XO. Pan-
yeHko, O.IT.MebHUUYK, a TAKOXK aBTOP-
cbki pospobku [3—4] Ta mnosoxkeHHs
YUHHOTO 3aKOHOAABCTBA.

MeTol0 cTaTTi € mpoaHasNi3yBaTH
CHCTEMY eJIeMEHTIB, fIKi Y CYKYMHOCTI
CK/IQJal0Th IOPUAMYHY  KOHCTPYKLIIO
KOHCTUTYLMHOTO CcTaTycy peJiriiHux
opraHisawiy B YkpaiHi.

OcHOBHMH  TeKCT.  KoHCTHTYyIs
Ykpaiuu 1996 poky MiCTHUTB 3ragxky mpo
peniriiiHi opranisauii juue y 4. 2 ct. 35,
Jie 3ayBaxKeHO, IO LepKBa Ta pesiriiHi
oprasizauii B YkpaiHi BifmineHi Bim xep-
xaBu [5]. Lle mosioxkeHHs, a TAKOX iHILI
YacTHHHU CTaTTi 35 € KOHCTUTYLIHHUM
HiAIPYHTSM A/ CTBOPEHHS Ta (PYHKLiOHY-
BaHHA pesiriiHUX opraHi3alii B YKpaiHi.

JHeranizauis mosoxeHb KoHCTHTYLT
YKpalHH OO peJiriiHMX opraHisarii
Ta cBOOOM COBiCTi BinOyBaeTbCs Ha 3aKO-
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HOJIAaBYOMY PpiBHI y TakoMy HOpPMaTHB-
HO-TIPABOBOMY aKTi, fK 3aKOH YKpaiHu
Bin 23 kBitHa 1991 poky «[Ipo cBoGonmy
coBicti Ta pediritiai oprauisatil». Binmo-
BiTHO [0 HOro MOMOXKeHb, «pPesiriiHUMU
opranisauisiMi B YKpaiHi € pesniriéiHi rpo-
Majid, YNpaBJiHHA i LIeHTPH, MOHACTHDI,
peJiiritini 6paTcTBa, MiCiOHEpCBKi TOBapH-
crBa (wmicii), JNYXOBHi HaBYaJbHI 3aKIaaH,
a TakoX 00 €IHAaHHSA, L0 CKJAJA0TbCH
3 BHILIe3a3HAUEHMX peJIriiHUX opraxisa-
uiki» [6]. Bapro migkpecamTH, 1o uek HOp-
MAaTHBHO-TIPaBOBHH aKT BKe JOBOJI TaBHO
notpedye CHCTEMHOI0 OHOBJIEHHS.

[lo-mepure, #oro Oysn0 NPUUHATO
3a 5 pokiB 1o NpUHHATTS KoHcTuTyuil
Ykpainn.

[o-npyre, micsist Horo NpuUHATTS 6YJ10
TIOBHICTIO OHOBJIEHO 3aKOHOZABCTBO TMPO
06’elHaHHS IPOMaJsiH — BTPAaTHUB YHHHICTD
3akoH «[Ipo 06’enHaHHS TPOMafsAH», HATO-
MicTh 3’siBUIMCh 3akoH «[Ipo mosiTHuHi
naprii B YkpaiHi» Ta 3akoH «[Ipo rpoman-
cbKi 06’emHaHHs». Xoua aHi 3akoH «[Ipo
00’emHaHHsS rpoMansiH», aHi 3akoH «[Ipo
rpOMajCbKi 00’e€IHaHHS» He PO3IOBCIO-
JPKyBaJIUCh Ha pesiiriiiHi opraHisatii, Bee x
BOHHM 3aKJaJa/Ji OCHOBHi HArpsIMH TpaBo-
BOTO peryJiloBaHHs (POpPMYyBaHHS Ta [isl/Ib-
HOCTIi acomjari# 3a iHTepecamu B YKpaiHi.

CucTeMHe OHOBJIEHHSI  I10JIOXKE€Hb
3akony Ykpaiuu Bix 23 kBitHs 1991 poky
«[Tpo cBoGomy coBicti Ta peJirifizi
opranisauii» mpo pediriiiHi oprasizauif
JOLiJbHO TPOBOJUTH, IMOCJiIOBHO per-
JAMEeHTYI0Ud yci TMHUTaHHS, MOB’si3aHi
3 KOHCTUTYLiHHHM CTaTyCOM LIUX Opra-
Hisalid. 3arajbHOBiZOMO, IO OCHOBOIO
KOHCTUTYLIMHOTO CTaTyCy peJiriiHux
opraHizaliil Buctynae cobona coBicTi,
a TakoX i mpaBo Ha o0’emHaHHsS. Aure,
€IMHOTO MiAXOAY A0 BH3HAUEHHS LIbOTO
CTaTyCy Ta HOTO CTPYKTYpH B YKpaiHi
TIOKH 1[0 HeMaE.

B ropunnysiil gitepatypi cpopmyabo-
BaHO Ki/JIbka BU3HAYeHb Ta BUOKPeMJIEHO
XapakTepHi pHUCH PpeJrilHUX oprasisa-
uitt. Ha#i6inbi getTaspbHo Ta 3 KOHCTUTY-
LAHO-TIPABOBOI TOUYKU 30py Lie 3pobuia
B.®. Ilinay6ua (xoua ii mpaui npuces-
YyeHi INPUBATHO-NPaBOBHM MpobJeMaM
y uiti cdepi). Ha nymky aBTopkH, «pei-

ridHa oprasizamisi — Ue OKpeMUU (PyHK-
HiOHAJNbHAH BHJI HEMiANPUEMHHULBKHAX
IOPUIUYHUX 0Ci0, SKUH CTBOPIOETHCH
3 €IMHOI0 MeTOI0 /151 3al0BOJIEHHS pelli-
rilHuX noTpe® TpoMaisiH CIHOBiAyBaTu
i mowMproBaTH Bipy», a KOHCTUTYLiHHI
O3HaKHU peJIriliHol opraHisalii HaCTYyTHi:

«a) CHiMbHICTL iHTepeciB TpoMaisiH,
SIKi 00’ € IHYIOThCSI JIJIsI CIIOBiyBaHHS BipH;

6) 106POBINbHICTD 00’ €AHAHHS;

B) BiICYTHICTb (DiKCOBAHOTO UJIEHCTBA;

r) ;1is Ha migcTaBi CTaTyTiB;

) HasBHICTb BIMOBITHOI CHCTEMHU
oprasip ynpasainus» [7, c. 10].

[TousatTsi «cratyc» y 3akoHi «IIpo
cBobony coBicTi Ta peJirifiHi opranisa-
1ii», OHAK, He 3aCTOCOBYeThCs. A Tomy
IJ1s1 BU3HA4YeHHs eJleMeHTHOro CKJamy
Liel IOPUAUYHOI KOHCTPYKLil AOLINBHO
3BEPHYTHUCS 0 PO3pOOOK BUEHHX.

A XO. Panuenko, mocaimKyiouu peJi-
ridni  00’enHaHHS', 3ampONOHyBaB yBa-
JKaTH, L0 CTPYKTypa IX MPaBOBOrO CTa-
TYCY CKJIAIa€ThCsl 3 Cy0 €KTHBHUX IIPaB,
3aKOHHUX iHTepeciB, IOPUIMYHUX 000B 513
KiB Ta IOPUIMYHO! BilMOBiAAJbHOCTI peJi-
rivinnx 06’emnans [8, ¢. 172]. Lo npomo-
3WI{I0 MOXKHA 3aCTOCYBATH [0 PEJiriiHUX
o6’eIHaHb 32 aHAJIOTIEI0, 3 YpaxyBaHHAM
3ayBaXKeHb.

[Tporosuuist A.JO. PagueHka BUKJIH-
Ka€ Taki 3ayBaxKeHHS:

— BeCTH MOBY He TIPO «Cy0 €KTHBHI
npaBa», a Mpo «IIpaBay;

— He 3raflyBaTH IIPO 3aKOHHI iHTe-
pecu, abo NMOeIHATH B OfHY IPYIy NpaBa
Ta 3aKOHHI iHTepeCH.

OTxe, SKUIO YHI(IKYBaTH 1O MPOIO-
3ULlj10, IPABOBUH CTATyC peJiridHUX opra-
Hi3ali# 6yne MICTUTH HACTYIHI eJeMeHTH:

— TIpaBa;

— 000B’I3KHU;

— IOPUAMYHA BiATIOBiNAJNBHICTE.

YkpalHCbKi IOCJIITHUKHU npULi-
JSJIM  yBary 1 Taly3eBHM ~CTaTrycam
pesiriiHux oprasisauii. 3okpeMma,

O.I1. MeBHUYYKOM BH3HAUEHHS MOHATTS

! BignosigHo no 3akoHy Ykpaiuu Bix 23 KBiTHS
1991 poky «IIpo cBoGony coBicti Ta pedsiriiiHi opra-
Hi3alil», peniriiHi 06'eIHaHHS € pPi3HOBUAOM pei-
rifHUX OpraHisaliil Ta [PeACTAaBJ/SIIOTCS CBOIMH
neHTpamMu (ynpaBJiHHAMH).

EEEEEEEE P REEEE R PR EREEEEEEEEEREE 45



IOPUANYHUN BICHUK, 2022/3

«aIMiHICTPATUBHO-TIPABOBUH CTATyC peJi-
TiHUX OpraHisallil» — «Ile 3akpimieHi
B HaliOHa/JbHOMY 3aKOHOJABCTBi IpaBa,
000B’SI3KM Ta 3axO¥ BIiIIOBiZaIbHOCTI,
fKi BHM3HAYalOTb pPOJb Ta OCOOJUBOCTI
y4yacTti peJirilHUX opraHi3auiii B aaMiHi-
CTPAaTMBHMX MNpaBoBinHOCHHax» [9, c. 5].
fdkio 3a anasoriclo 3acTocyBaTH po3-
pooku O.I1.MesnbHUUYKa 10 TIPaBOBOTO
CTaTycy peJsiriiHUX opraHizauidi, To BiH
Oyne MiCTUTH HaCTYIHI eJleMeHTH:

— 1paBa;

— 000B’SI3KH;

— IOPUJUYHA BiANOBiNAJNBHICTB.

Tyt mae wMicue MOBHe cHiBNaAiHHS
nyMoK 1poro aBTopa ta A.IO. Panuenka,
MO3ULiI0 SKOTro 0yJI0 PO3IJISHYTO BHIIE.

Jo Toro, gk cdopMmyJOBaTH NOAAT-
KOBi MpOMO3HLil, BapTO OLIHHUTH CTaH
HOPMATUBHOTO PETYJIOBAHHS LUX TPbOX
eJeMEeHTiB KOHCTHUTYLUHHOro CTaTycy
peJiriiHuX opraHisauii.

XapaKTepmsy}OqH mpaBa  peJiridHuX
opraHisauid B pralHl CJIifL  3amporio-
HyBaTH yrpynyBaTh ix y 3aKoHi «Hpo
cBobony coBicTi Ta pedirifiHi opraHisa-
uit». Hapasi Bonu MictaTbcsi y pospisHe-
HUX TIOJIOXKEHHSIX, a Crpoda yrpymyBaTH
YacTHHY 3 HUX Oysa 3pobseHa aBTOpaMu
tekcty 3akoHy y Posmini IV «IlpaBa
peJirilHUX opradisauii Ta TrpoMaisH,
noB’si3aHi 3 cBOGOOI0 BipOCIIOBITAHHST».
OnHak, 3 Ha3BH LbOTO PO3MJTY 3PO3YMIJIO,
IO TYT WAETHCS JIMLIE NP0 YACTHHY TpaB
pesiriiHuX opradisatiit. Jlo Toro »x, BOHH
He BiIMeXXOBaHi Bif mpaB (Pi3UUHHUX OCiO
y BifMOBIiAHIA cepi.

3axoH «[Ipo cBobGony coBicTi Ta peJi-
ridHi opradizauil» y pi3HUX CTaTTAX
pi3HUX po3niniB mependauyae, 30KpeMma,
Taki IpaBa peJiridHUX OpraHisauii:

— OpaTh ydacTb Yy TpPOMaiCbKOMY
KATTi, a TaKoX BHKOPHCTOBYBAaTH
HapiBHI 3 rpOMagCbKUMU 00’ € THAHHIMHU
3acobu MacoBol iHpopMmalLLi;

— BIANOBITHO [0 CBOIX BHYTPIlI-
HiX HaCTaHOB CTBOPIOBATH MJIS peJIirid-
HOI OCBIiTH JiTel i JOPOCAHX HaBYaJIbHI
3aKJay i IPyNH, a TaKOXK MPOBOAUTH HaB-
YaHHS B {HIINX (hopMax, BUKOPHUCTOBYIOUH
IJIS1 11bOTO TIPUMILLIEHHS, 110 IM HaJlexKaTb
a0 HaJaArTbCs Y KOPUCTYBaHHS;
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— Ha BJACHUH pO3CYyA TNPHHUMATH
HOBHX Ta BHKJ/OUYATH iCHYIOUHX YJeHiB
TPOMaiy y TOPSAKY, BCTAHOBJEHOMY Ii
cratyToM (mos10XKeHHsAM);

— BUKOPHUCTOBYBATH Il CBOIX NOTPed
Oymiai i MalHO, 110 HAAOTbCS 1M Ha
JOTOBipHUX 3acajiax AepKaBHUMH, IPOMafl-
CbKHMH OpraHisauisiMu abo rpoMaisHaMy;

— 3BepraTucsl 3a J00POBIIBHUMHU
(biHaHCOBHUMH Ta {HILKMMH 110XKePTBYBaH-
HSIMH | OZlepXKyBaTH iX;

— 1JI BUKOHAHHSl CBOIX CTaTyTHHX
3aBlaHb 3aCHOBYBATH BHUIABHUYI, MOJIrpa-
¢iuni, BUpOOHHUI, pecTaBpauilHO-OyIi-
BeJIbHi, CiJIbCBKOTOCMOAAPCHKI Ta iHIII Mil-
NPHEMCTBA, a TAKOX AOOPOAIHI 3aK/Iaqu
(mpuTyJKH, iHTepHATH, JiKapHi TOLIO),
sIKi MaloTb NPaBO IOPUIMYHOI 0COOH;

— NpaBO BJIACHOCTi Ha MaWHO, MpH-
n6aHe abo CTBOpeHe HHUMHM 3a paxyHOK
BJIACHUX KOIUT{B, N0KePTByBaHe rpoMa-
IsiHaMH{, oOpraHisauisMud abo mepenaHe
JIepKaBolo, a TaKOXK NpuadaHe Ha iHIIUX
nigcTaBax, nependadeHUX 3aKOHOM;

— TepeBakHe TPaBO Ha Mepenavy
iM KyJbTOBUX OYyHiBesb i3 3eMeJbHOIO
HiNISTHKOI0, HEeOOXifHOW A/ 00CJayTOBY-
BaHHA LMX OyaiBesb [6].

XapaxTepusyouu 060B’I3KH peJirii-
HUX OpraHisauié B YkpaiHi, cjig 3anpo-
MOHYBAaTH yIrpynyBaTH iX y 3akoHi «IIpo
cBoOOy coBicTi Ta peJiiridHi opraHisa-
uii». Hapasi BoHu wmicTsiTbcst y pospis-
HEHUX I0JI0XKEeHHsX, 0e3 cnpo6 Yrpy-
MyBaTH iX Yy Mexax CTaTTi YW iHIIOI
CTPYKTYPHOI UaCTHHH 3aKOHY. ¥ MOTOY-
Hil penakuii 3akoH «[Ipo cBoGony coBi-
cti Ta peniriiiHi opranizauil» y Ppi3HHX
CTaTTAX pi3HUX po3AiliB mnependaudae
Taki 060B’13KH peJIiriiHUX opraHisauiil:

— J[olepXKyBaTHCS BHMOT UYHHHOIO
3aKOHOJIABCTBA | MPaBOMOPSAKY;

— B YCTaHOB/JCHOMY TMOPSIKY 3ape-
€eCcTpyBaTH pr/:LOBHH norosip (y pasi
HasIBHOCTI HaMaHMUX HpaHlBHI/IKlB)

Kpim Toro, «pesiriilHa opranisauis
(06’eananns), sika GesmocepeaHbo aGo
SK CKJafoBa 4YacTHHA {HIIOl peJiril-
HOl oprauizauii (06’enHaHHsT) BXOIUTDH
10 cTpykTypu (€ uacTHHOW0) peJirii-
HOl opranisauii (06’efHaHHs), KepiBHHK
ueHtp (ympassiHHS) KO 3HAXOOUTHCS
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3a MexaMM YKpailHU B JOepxkasi, siKa
3aKOHOM BH3HaHa TaKOlo, 10 3[iHCHU/IA
BifiCbKOBY arpeciio mpotu Yxpainu Ta/
260 TUMYacoBO OKyIyBajJa 4YaCTHHY
TepuTopil YKpaiHu, 3000B’s13aHa y CBOIH
MOBHIH Ha3Bi, 3a3HaueHid y 1 craryri
(mono>kenHni), Bimo6pakaTh HaseXXHiCTb
0 pediriiiHoi oprawizauii (06’exHaHHs)
3a MeXKaMH YKpaiHH, 10 KOl BOHa BXO-
miTh (4acTHHOWO KOI BOHA €), LIISXOM
000B’513KOBOTO BiITBOPEHHS Yy CBOIH Ha3Bi
MOBHOI CTATYTHOI Ha3BU TaKOl peJiriHol
opranizauii (06’e1HaHHS) 3 MOXKJIMBMM
NONaBaHHSIM CJiB «B YKpaiHi» ta,/ abo
[IO3HAUEHHA CBOTO Micus B CTPYKTYpi
iHo3eMHOI pediriiiHoi opranisauii» [6].
[lono oCTaHHBOTO e€JeMEHTY KOH-
CTUTYUIHHOrO  CcTaTycy  peJiridHuX
opraHizamii, MOA0 $IKOTO iCHYE OIHO-

CTalHiCTb Yy CYyYacHi# IOpUAMYHIN
Jitepatypi, — IOpPUIMYHO! BiANOBi-
nanpHOCTi — TO y 3akoni «[Ipo cBo-

6omy coBicTi Ta peJiriiiHi opraxizauii»
MIiCTHTBCSl JIMIIE BiACHJIbHA CTATTH
3 uporo nurtauHd. Lle crarrsa 31 «Bixmo-
Bia/IbHICTh 32 NOPYILIEHHS 3aKOHOAAB-
CTBa Npo cBOOOLY coBicTi Ta pediriiiHi
opranisallii», Ka CK/JIaAa€TbCs 3 OJHOTO
peueHHs Takoro 3Micty: «Ocobu, BUHHI
B TOpYILIEHHI 3aKOHOAABCTBA MPO CBO-
6omy cosicTi Ta pediriiHi oprasisatii,
HECYThb BIJIOBiIA/JbHICTb, BCTAHOBJIEHY
3aKOHOAABCTBOM YKpainu» [6]. Bapto
3ayBaXKWTH, L0 TYT HOeTbCS TpO Bif-
MOBiJAJbHICTD He JMIle PpeJiriiHuX
opraHizamii, a ycix oci6, Mmo mnopy-
WM 3aKOHONABCTBO TIIPO  CBOOOLY
coBicTi Ta pediriiiHi opranisauil. B sixo-
CTi MpOMNO3ULil NPU CUCTEMHOMY OHOB-
JIeHH] 11bOro 3aKOHY AOLIJIbHUM 6ys0 6
JOL{JTbHO BHOKPEMHUTH TIOJIOXKEHHS ITIPO
IOPUANYHY BiNMOBifaMbHICTb pesiriiHUX
opranizarii.

[Ipy BU3HA4YeHHi KOHCTUTYLiHHOIO
CTaTyCy peJiriiHWX opraHisauii BapTo
JOATH 10 LUX TPbOX eJIeMeHTIB LI0HaH-
MeHIIe Ile OAWH, BK/JIIOYEHHS SKOro 10
aHa/i30BaHO! OPUIUUYHOI KOHCTPYKLl
HamacTb MOXKJUBICTb OiJbII MOBHO Bigo-
6pasuTH XapaKTepHi pHUCH caMe [HuX
cy6’extiB. Llum esemeHTOM € TapaHTii
npas i cBO6OA pesiriiHUX OpraHizawii.

XapakTepusyloud TapaHTil mpas
i cBoOon  peqiriiHUX  opraHizauii
B YKpaiHi, CJif 3alpornoHyBaTH KOHCO-
JqigyBaty ix y tekcti 3akony «IIpo cBo-
6omy coBicTi Ta peJiridiHi opraxizauii».
Hapasi BoHH MicTATbCA Y pO3pi3HEHHUX
MOJIOXKeHHSX, 6e3 cipob yrpymyBaTH IX
y MeXax CTaTTi 4M iHLIOI CTPYKTYpHOI
YacTHHU 3aKOHy. ¥ TOTOYHIH pemaxuil
3akoH mnepenbadae Taki rapastii mpas
i cBo6ox penirilHUX opraHizaLin:

— JleprKaBa 3aXHUILA€ NPaBa i 3aKOHHI
iHTepecH peJiriiHUX opranisauii;

— JepXKaBa CIpHsE€ BCTAaHOBJEHHIO
BiIHOCHH B3a€MHOI peJirifiHoi i cBi-
TOTJISIAHOI TEPHUMOCTi M TMOBaru Mix
rpoMajsiHaMM, fIKi CIOBIAYIOTb peJIirito
abo He CIOBiAYIOTH 11, MiXK Bipylo4uMHU
pi3HUX BipOCMOBiaHb Ta iX peJsiriiHUMHU
oprasisauisimy,

— JepxaBa Oepe 10 BigoMma i mosa-
’Kae TpagMuil Ta BHYTpIlHi HacTaHOBU
pesirilHUX OpraHi3amid, K0 BOHW He
cynepe4yaTb YAHHOMY 3aKOHOZABCTBY;

— Jlep’KaBa He BTPYYaeTbCs y 3MiHC-
HIOBaHY B MeXXaX 3aKOHY [isiJIbHICTb
penirilHUX opraHizaui, He QiHaHCye
HIiSIbHICTD ~ OyNb-IKUX  Oprasisauii,
CTBOPEHHX 33 O3HAKOI0 CTaBJEHHS [0
peuirii [6].

BucuoBok. IOpuanyHa KOHCTPYK-
Ui MpaBOro CTAaTyCy Yy LiJOMY Ta KOH-
CTUTYLIHHOTO CTaTycy 30Kpema IO Bil-
HOLIEHHIO JI0 peJiriiHUX OpraHisauii
B YKpaiHi 3a/iullaeTbCsl HaA3BUYAWHO
Masoocikenoo. Lo mporamuHy
PEKOMEH/I0BAHO JiKBinyBaTH y 3B’3KY
3 THM BaKJIMBHUM MiCLIeM, SIKE HaJI€KHUTb
peJsirilHUM oOpraHisalisiM y cydacHOMY
YKpalHCBKOMY CYCIIJIbCTBI Ta y AeprKaBbi.

B YxpaiHi 0CHOBOIO KOHCTHUTYLIHHOTO
CTaTycy peJiriiHUX OpraHisaliii BHCTY-
nae cBoboja CoBiCTi, a TAKOX i MpaBoO Ha
06’ennanHs. Kpim Koncturyuii 1996 poky,
HOr0 OCHOBH DErJIAMEHTYIOThCS 3aKOHOM
Ykpainn Bin 23 kitHs 1991 poky «IIpo
cBoBoay COBiCTi Ta peJirikiHi opraHisail».
KoHcraToBaHO HEOOXimHICTH CHUCTEMHOTO
OHOBJIEHHSl TIOJIO’)KEHb IIBOTO  3aKOHY
y 4aCTHHI [10JI02KEeHb MPO pesiiriiiHi opraHi-
3awii Ta 3ampOIIOHOBAHO 3MIUCHUTH HOTO,
TOC/IiIOBHO peryiaMeHTyIouH yci MUTaHHS,
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MOB’sI3aHi 3 KOHCTUTYL{HHHUM CTaTyCcOM
LIMX OpraHisawii.

Ha migcraBi HagBHUX [OOCJIIKEHb
IPaBOBOIO Ta Tra/ly3€BUX CTaTyCiB
penirilHuUX opraHizauii B Ykpaihi
OyJs0 c(opMyJbOBAaHO BHUCHOBOK LIOAO
CTPYKTYPU KOHCTHUTYLiHHOrO CTaTycy:
npaBa i cBOOOAM peJirilHUX oprasisa-
1il, 060B’SI3KH peJIiriiHUX OpraHisalii,
rapaHTil mpas i cBo6on peiriiHux opra-

Hi3alil, pUIMYHA BiAMOBiIAJBHICTD
pesirilHUX opraxizauii.
[lepcrekTUBH  MOAAJBIIAX  JTOCJi-

I’KeHb y LbOMY HampsiMi TOJSTalTh
y HeTasidauil XapakTepUCTHUK KOXKHOTO
3 eJIeMEeHTiB KOHCTUTYL{HHOTO CTaTyCy
pesiriiHUX opraHisawii B YKpaiHi.

Memoro cmammi asmop 8usHa-
48 AHAAL3 CUCMEMU eremeHmis, sKi
Y cykynHocmi cKkaadarome OPUOULHY
KOHCMPYKUito KOHCMUMyyitiHo20
cmamycy peaicitinux opearnidauiil 8
YKpaini.

Asmop xomcmamye, wo Gopmy-
B8aMHs npasosoi Odepsxcasu Ha8psd
uyu € mosxcausum 6e3 3abeaneuenHs
wupokoeo kamasocy npag i c80600
A100UHU | ePOMAOAHURA, HirbHe Micue
ceped aKux Haremumo csobodi cosi-
cmi. OOHum 3i wiaaxis pearizayii c8o-
600u cosicmi € ymsopeHHs perieiliHux
opeanisayiil, yuwacme y pobomi 8dice
icHyrouux opeanisayiii. Kpim moeo,
peiieilini opeanizayii akmugro saima-
romecs numanHamnu ocsimu, 6aa200ii-
HOI donomoeu mouwy0, NONBABAHUU
cycninrvre scummsi. He menur saxcauso
y npoyeci nobydosu npasosoi depiasu
CRUpamuceo Ha po3suHyme ma aKmugHe
epomadsncoke cycnirocmso. Penicitini
opeawrizayii, Ak acouyiayii npasosiiv-
Hux atodeti 3a inmepecamu, 3aimaromo
Y UbOMY CYCNIAbCMBI 8ANCAUBE MicUe.
Bonu, sk i 6iavwicms inwiux 06’coHarHb
(acouyiauiil) & mexcax epomadsHcoKo2o
cycnirbcmaa, € 006poBiAbHUMU, KOHCO-
Ai0yromo ye CYcniibCmeao ma Cnpsromo
iloeo akmusHili 83aemodii 3 depacasoro.

Opuduuna koHcmpyKryis npasozo
cmamycy Yy UYilomy ma KOHCmMUmMy-
yitinoeo cmamycy 3o0kpema no 8io0-
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HOUleHHO 00 peaiciliinux opearisayitl
8 ¥YKpaini saruuiaemocs Ha038u-
yaiHo maarodocaidxuceroro. Lo npoea-
AUHY peKkomeHO08aHO Aiksidysamu Yy
38°A3KY 3 MUM BANAUBUM MiCYeM, AKe
HAAeHUMb PeNiSIUHUM OpP2aAHI3AUiAM
Y CY4acHoMYy YKPAIHCbKOMY CYCHidb-
cmsi ma y depoxasi.

B Ykpaini ocrosoro xoncmumy-
YitiHo2o cmamycy peaiiliHux opeari-
sayiil sucmynae csoboda cosicmi, a
maxox i npaso Ha o06’conanHs. Kpim
Kowncmumyuyii 1996 poky, iloco ocrosu
peeramenmyromoecs 3axkoHom YKpa-
iHu 8i0 23 keimnsa 1991 poky <«IIpo
c80600y cosicmi ma periciiini opeaHi-
sayii». Koncmamosaro HeobxiOnicmo
CUCMEMHO20 OHOBAEHHSA NOAONCEHb
4b0eo 3aKOHY Y HaCMUHi NOAOKHCEHb
npo peiieilini opearidayii ma 3anpo-
nonosaxo 30ilicHumu 020, NOCAL-
J0BHO pezramenmyroul Yci NUMAHHAL,
no8’a3ani 3 KOHCmMumyuyidHum cma-
MYCcom Yyux opearnizayii.

Ha nidcmasi nasgHux Oocaidicers
npagosoeo ma 2aay3esux cmamy-
cig peaieiliHux opearidayiti 8 ¥YKpaini
CHOpMYAbOBAHO BUCHOBOK UL000 CMPYK-
mypu  KOHCMUMYYIlHo20  cmamycy:
npasa i c6ob600u perieiiiHux opearida-
yiti, 0608’ a3Ku peaieilinux opeanizauill,
eapanmii npas i 80600 perisiliHux
opeanisayiil, ropuduuna 8idnosidaiv-
HiCMb penieiliHux opeaHizauyil.

KuaiouoBi caoBa: pejirifini oprasi-
3auii, csobonma coBicTi, cBo6oma Bipo-
croBimanus, KoHcTutyuis  Ykpainuy,
KOHCTUTYIiHHI OCHOBHM CTBOPeHHS Ta
HiIbHOCTI  peJiiriiHUX  opradisauii,
KOHCTUTYLIMHUE  CTaTyC  peJiriiHuX
oprasizauii.

Volkova D. Elementary Compo-
sition of Religious Organizations’
Constitutional Status in Ukraine

The purpose of the article is
to analyze the system of elements
that collectively make up the legal
structure of the constitutional status
of religious organizations in Ukraine.

The author states that the
[formation of a democratic state is
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hardly possible without ensuring a
wide catalog of rights and freedoms
of a person, the important place
among which belongs to freedom
of conscience. One of the ways to
realize freedom of conscience is the
[formation of religious organizations,
participation in  the work of
already existing organizations. In
addition, religious organizations
are actively engaged in issues of
education, charitable assistance, etc.,
revitalizing public life. It is equally
important to rely on a developed and
active civil society in the process of
building a democratic state. Religious
organizations, as associations of
legal people with interests, occupy
an important place in this society.
They, like most other associations
(associations) within civil society,
are voluntary, consolidate this society
and direct it to active interaction with
the state.

The legal construction of legal
status in general and constitutional
status in particular in relation to
religious organizations in Ukraine
remains extremely understudied. It is
recommended to eliminate this gap in
connection with the important place
that belongs to religious organizations
in modern Ukrainian society and in
the state.

In  Ukraine, the basis of the
constitutional status of religious
organizationsis freedomof conscience,
as well as the right to association.
In addition to the 1996 Constitution,
its foundations are regulated by the
Law of Ukraine of April 23, 1991 “On
Freedom of Conscience and Religious
Organizations”. The need for a
systematic update of the provisions of
this Law in the part of the provisions on
religious organizations was identified
and it was proposed to implement it
by consistently regulating all issues
related to the constitutional status of
these organizations.

On the basis of existing studies
of the legal and branch statuses of

religious organizations in Ukraine, a
conclusion was formulated regarding
the structure of the constitutional
status: rights and freedoms of
religious organizations, obligations
of religious organizations, guarantees
of rights and freedoms of religious
organizations, legal responsibility of
religious organizations.

Key words: religious organizations,
freedom of conscience, freedom of religion,
Constitution of Ukraine, constitutional
bases of creation and activity of religious
organizations, constitutional status of reli-
gious organizations.
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O. IlogooHN#H,
JOKTOD I0PUAMYHHX HayK, npocdecop,
3aBigyBa4 KadeIpH KPUMiHAJIBHOTO MpaBa, MPoLeCy Ta KPUMiHaIiCTHKH
MixHapogHOTO r'yMaHiTapHOrO yYHIBEPCUTETY

I. PakinoBa,
KaHaugaT IpUIUYHUX HayK, OJOLEHT,
JOLEHT KatelpH KPUMiHAJBHOTO NpoLecy, AeTeKTUBHOI Ta ONepaTHBHO-PO3LIYKOBO! AifJbHOCTI
Haujonanbroro yHiBepcuteTy «Onecbka I0pUIHUHA aKageMisi»

AKTYAJIbHI ACITIEKTH 3AXHUCTY IIPAB
ITIOTEPIILJIOTO ¥ KPUMIHAJBHOMY
ITPOBAIZKEHHI B YMOBAX BOEHHOTO CTAHY

Oco6muBUE ~ peXuUM  KpUMiHaJ/b-
HOrO TMpOBAPKEHHSI B YMOBaX BOEH-
HOTO cTaHy, MnependadeHUi po3mijJoM
[X-1 KIIK Ykpaiuu, 6€3yMOBHO € BUHST-
KOM i3 3arajpHOro MOPsiAKY 3AiHCHEHHS
KPUMiHaJBHOrO TPOBAKEHHSI Ta Mae
BifHOCUTHCH [0 (OPMH CYILOYHMHCTBA
3 MOCHJIEHUMHU TIpoLecyabHUMHU rapaH-
TiSIMH, B TOMY YHCJi BiAMOBiAHi rapaHTil
NOBMHHI MaTH Miclle | B aclekTi mpa-
BO3aXUCHOI KOMYHiKalil moTepmninoro
y KpHMiHaJbHOMY TNpoBafKeHH{. Mox-
JIUBe 3MiHEHHSI TepUTOpiasbHOI MiACYy.-
HOCTI Y 3B’13Ky 3 HEMOKJIUBICTIO 3MiHc-
HIOBaTH TPaBOCYAAS Ml 4ac BOEHHOTO
CTaHy, JOCTYIMHICTb / HeIOCTYHICT
TEeXH{UHHUX 3ac00iB Bif€03B’S3Ky UH
BiACyTHiCTb iHTepHeT-3B’sI3Ky B3araii,
nepeOyBaHHSl Ha OKYIOBaHId TepUTOPIl
Ta TCHUXOJOTIYHUH CTaH IOTepHiJoro
y 3B’3Ky 3 TIOMISIMH, TIPOAMKTOBAHUMH
BOEHHHUM CTaHOM, IiHIII 0COOJHUBOCTI
NPOLEAYPHOTO  XapakTepy  MOXYThb
3HAYHO YCKJafHIOBaTH abo U yHeMOX-
JIUBJIIOBATH  peani3auilo  MOTepIiNIuM
CBOIX MpaB, nependaueHUX KPHUMiHaJb-
HHUM TIpoliecyaJbHUM 3aKOHOM.

Hanpuk/aan, 3aHENoOKOEHHS BUKJIU-
KaloTb:

— OCKap’KeHHS MOTePIiIUM Y CTPOK,
nepenbauvenust KIIK, nocranoBu mpo
3YNMUHEHHS JO0CYI0BOTO PO3CJifyBaHHS
y BHUINAAKy, SIKIIO «HasBHI 00 €KTHBHI
00CTaBUHH, L0  YHEMOXKJIHBJIOTb

nojaJblile POBEAEeHHS LOCYJOBOr0 pPoO3-
CJIiIyBaHHSI B YMOBAaX BOEHHOT'O CTaHy»
(m. 4 4. 1 cr. 280 KIIK Yxkpaiuu);

— HEMOXKJIUBICTb OCKapKeHHS T0Tep-
OiJIMM MTOCTAHOBH MPO 3yNHUHEHHS O0CY-
JIOBOTO PO3CJiAyBaHHS Y BUMAMAKY, SKILO
«YTIOBHOBa)KEHUM OpPraHOM MPUUHSTO
pillleHHS Tpo Mepeaaudy Mif03pHOBAHOr0
051 06MiHy $K BiiCBKOBOIOJOHEHOTO
Ta Tif03PIOBAaHUM HaJaHO [HUCbMOBY
3roly Ha MpPOBENEeHHS TAKOro OOMiHY»
(m. 5 4. 1 cr. 280 KIIK Ykpainu);

— PO3IJISi[ KJIONOTaHHS MOTepHiJoro
PO BUKOHAHHA OyIb-IKHX MpOLECy-
aJbHUX [OiH Mif yac IOCYAOBOr0o po3cJi-
noyBaHHS y cTpokHd, nependaueni KIIK
Yxpainu (ct. 220 KIIK Ykpaiun);

— TIIpaBO TIIOTEPIIJIOr0 Ha O3Ha-
HOMJIEHHSI 3 MaTepiajaMd J0OCYI0BOTO
po3caifyBaHHS [0 HOro 3aBeplIeHHS,
MOKJIUBICTb POOUTH HeOOXiHi BUITUCKU
ta komil (ct. 221 KIIK Ykpaiuu);

— [paBo T[OJAaHHS CKapru Ha
pilenHs, Aii 41 6e34isNbHICTD CJIiaYOro,
Ji3HaBaya YW TMpPOKypopa Yy CTPOKH,
nepenbdaueni KIIK Ykpainu, Ta Bigmo-
BiIHO TMpaBO IOTEpHiJIOro Ha amnens-
LifiHe OCKap»XeHHS yXBajd CJiIuoro
CyLAi IIPO BiAMOBY Y BIIKPHUTTI IpoBa-
JDKeHHs abo yxBajd TPO IOBEPHEHHS
ckapru (ct. 304 KIIK Ykpainu);

— T1paBO TMOTEPTINOTO OCKAPXKHUTH
NPOKYpOpy BHILIOrO PiBHA HENOTPH-
MaHHS pPO3YMHHMX CTPOKIB CJig4duM,
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Ni3HaBaueM, MPOKYPOPOM IIil Hac HOCY-
JIOBOTO PO3CJiflyBaHHS Ta OyTH MOBiIOM-
JIEHUM TIPO Pe3yJabTaTH PO3MJsLy HOTro
ckapru y crpok, mepenbagenmn KIIK
(ct. 308 KIIK Ykpainu);

— IpaBO IMOTEpIIOro Ha ameJs-
LifiHe OCKap»KEeHHSI CYAOBOTO pillleHHS
y ctpokd, mnepenbadeni KIIK VYxpainu
(ct. 395 KIIK Ykpaiun);

— IIpaBO TOTEpPHiJIOro Ha Kaca-
LiliHe OCKap»KeHHS CYAOBOTO pillleHH$
y ctpokH, mnepenbaueni KIIK VYxkpainu
(ct. 426 KIIK Ykpaiun);

— MpaBa MOTEPHINOro miJ 4yac Iuc-
TaHuiiHoro posrasay («i3  sacrocy-
BAHHAM JOCTYNHHUX TeXH{UHHUX 3aco-
0iB BiﬂeosB’sty») KJIOIIOTAHHSA IIpPO
00paHHsS 3amnobiXKHOTO 3aX0ly B YMO-
BaxX BOEHHOro cTaHy (30Kpema, mpaBo
OpaTd y4yacTb Yy pPO3IJISIAI TaKoro KJo-
MOTAHHS, CTABUTH MHUTAHHS i OTPUMY-
BaTH BIAIOBII, ILOCTyrIHiCTb/HeJIOCTyl'I-
HiCTb TEXHIYHUX 3acobiB BiﬂeosB’HSKy)
(m. 6 u. 1 cr. 615 KIIK Ykpainu).

Besnepeuyno Heo6XigHO BpaXoOBYBaTH,
I0 Yy BWIAAKaX BBeJIeHHS BOEHHOTO
CTaHy JepxKaBa Ma€ MpaBO Ha BiACTYyN
Bil OKpEMUX MiXKHApOIHUX 3000B’3aHb
y ctepi 3abesneyeHHs] NpaB JIOIUHU.
Y cr. 4 MixxHapoxHOTO MAaKTY MPO rpomMa-
JSIHCBKI 1 TMOJIITU4YHI NpaBa MporoJiouy-
eTbed, mo «Ilix yac Hag3BUYaWHOTO CTa-
HOBMLIA B JeprKaBi, IpU SKOMY XKHUTTS
Hauji nepebyBae min 3arpo-
3010 i MpO HasIBHICTb SKOTO OdilifiHO
OTOJIOIIYEThCH, JlepKaBU-yUACHUL
poro IlakTy MOXKYTb BXKHMBATH 3aXo0-
OB Ha BigcTyn Big cBOIX 3000B’s-
3aHb 3a UM [Tak-
TOM TIIbKH B Takill Mipi, B fKill Le
JUKTYETbCS  TOCTPOTOI  CTAHOBHIIA,
IpY YMOBI, 110 TakKi 3aX0Qu He € Hecy-
MiCHUMH 3 iX {HWUMH 3060B’g3aH-
HAMM 32 MIXKHapOOHUM IIpaBOM i He
TATHYTh 3a c0000  MUCKPUMiHALLL
BUKJ/IOUHO Ha OCHOBi pacH, KOJbOPY
WKipy, cTaTi, MOBH, peJiril uu cori-
aJIbHOTO TOXOMKeHHS...» [1]. ¥ uu. 1,
2 cr. 15 KonBeHuii mpo 3axucT mnpas
Ta OCHOBOIOJIOXKHHUX CBOOOA JIIOOAUHU
TakoX Tnepenbadeno, wmo: «[lig uac
BillHM a00 iHIIOI CyCHiNbHOI HeOe3MeKH,

fKa 3arpoxKye >KHUTTIO Hauil, Oynb-sKa
Bucoka [orosippa CropoHa Moxe
BXKMBATH 3aXOAiB, L0 BiACTYyNaTb Bif
11 3000B’s13aHb 3a Liclo KoHBeHli€ro,
BUKJIIOUHO B THX MeXax, IKHUX BUMarae
rocTpoTa CTAHOBHINA, i 3a yYMOBH, IIO
Taki 3axoid He cymepeyaTb iHUIMM I
3000B’I3aHHAM 3TiTHO 3 MiKHapOIHUM
npasom» [2].

Tak, BepxoBuuit Cyn po3’sicCHUB, IO
y nepiof Al 0COOMUBOIO PEXKUMY CJIIUHUM
cymiam (cymy) HeoOXimHO 3BakaTH Ha
00CTaBUHM BOEHHOTO CTaHy Ta, 32 HAasIBHO-
CTi HeOOXiTHUX JJI51 LIbOTO MifCTaB, 3a KJIO-
TIOTAHHSIM TTiI03PIOBAHOr0 JIOPEUHO YXBa-
JIIOBAaTH pillleHHs MPO 3MiHy 3aro0iKHOro
3aX0ly y BHIVISIII 3acTaBH Ha OCOOHCTe
3000B’s13aHHS, SIKIIO BiAMOBiAHE KJIOIO-
TaHHSI OOTPYHTOBYEThCSI OaKaHHIM BUKO-
pUCTaTH KOLUTH, TepefiaHi B 3acTaBy, st
1X TOHAJBIIONO BHECEHHS Ha CIeljaJbHi
paxyHku HauioHaneHoro 6aHKy YKpaiHu
1J1s inel 060poHH YKpaiHu. Takox, BUX0-
JISIUM 3i cTaHy BeJleHHSI BOEHHUX [IiH, y Mic-
LSIX BeIeHHS aKTUBHUX OOHMOBUX IiH 3a
KJIOTIOTAHHSIM TiI03PI0BAHOTO JOPEUHO PO3-
[JISAATU TTUTaHHS [PO 3MiHY 3amo6iKHOTo
3ax0My y BHIVISIi JOMAIIHbOTO apeliTy Ha
3anmoOiKHUM 3aXif y BUIVIAI 0COOHCTOTO
30608’si3anHs. (. 10 Jlucra BepxoBHoro
Cyny Bin 03 6epesnsi 2022 poky «Ilono
OKPEeMHX TMHTaHb 3MIiHCHEHHS KPUMiHAJIb-
HOr0 MPOBAPKEHHSI B YMOBax BOEHHOTO

crany») [3].
Pasom 3 TuM, migKpecaumo, 110
METOI0  3aCTOCYBaHHsS  3amobiKHOTO

3axony €, 30KpeMa, 3anobiraHHsi crpobi
NiJ03PIOBAHOr0, OOBUHYBAaUeHOro He3a-
KOHHO BIJIMBATH Ha MOTEPIIJIOrO B KOH-
KPEeTHOMY KPUMiHA/JbHOMY IIPOBAIKEHHI
YY NePELIKOJXKATH KPUMiIHAJIbHOMY IIPO-
BajKeHH!0 iHmuM unHoM (ct. 177 KIIK).
3aBIaHHSAMH KpHUMiHaJbHOTO MpOBa-
JI2KeHHSl € 3aXUCT 0coOH, CYCHiNbCTBA
Ta JepXkKaBH Bil KPUMiHAJbHUX IPABO-
NOpYyLIeHb, 0XOPOHA NpaB, cBOOOJA Ta 3a-
KOHHUX iHTepeCiB Yy4aCHHUKIB KpUMiHaJ/Ib-
HOTO TPOBAaJ’KeHHs, 30KpeMa M moTep-
migoro (ct. 2 KIIK). Bimnosino mo
m. 10 u. 1 cr. 56 KIIK Ykpainu morep-
MiJIMA TIPOTATOM KPUMiHAJBHOTO MpPOBa-
IPKeHHSl Ma€ IpaBO Ha BiALIKOLYBaHHS
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3aBJaHO! KpHUMiHa/JbHHM IIpPaBONOPY-
LIEHHSIM LIKOAW B MOPSAKY, Nependaue-
HOMY 3aKOHOM. 3axonu 3abe3ledyeHHs
KPHUMIHAJbHOTO IIPOBAJXKEHHS 3aCTO-
COBYIOTbCSl 3 MeTOI0 NOCSATHEHHS [ie-
BocTi uporo mnpoBamkeHHs. OcTaHHS,
OTXKe, € HEeMOXJ/HUBOI 0e3 3axHUCTy
npaB, cBOOOA Ta 3aKOHHMX iHTepeciB
NOTePHiJIOro Bil KPUMIHAJNBHOIO Ipa-
BomopyiieHHsl. Bepxosuuil Cyn Takox
nigKpecJoe, 1o Tpeba 3BepHYTH yBary
Ha pPO3’SCHEHHSl y4YaCHUKY KpHUMiHaJb-
HOTO TNPOBAJKEeHHS, SIKUU He MOXe
OpaTu y4yacTb y 3acifaHHi B pexXHMi
BileOKOH(ePEHII3B’A3Ky 32 TOTIOMOTOI0
TexHiuHuX 3acob6iB, BusHaueHux KIIK
YKkpainu, Ta Ik BUHATOK, MOXe Opartu
y4acTb B  pexXHMi BileoKOH(pepeH-
113B’5I3Ky 3a JOMOMOTOI0 {HIIUX 3aco0iB,
HOro mpolecyasbHUX MpaB Ta 06OB si3-
kiB (n. 7 Jlucra Bepxosroro Cyny Bim
03 6epesns 2022 poky «lono okpemux
NUTaHb 3[iHCHEHHS KPUMiHAJIBHOTO TIPO-
Ba[UKEHHSI B YMOBAaX BOEHHOTO CTaHy»)
[3]. Pos’sicHeHHs IOTePMiIOMY TIpoLeCy-
aJbHUX TIpaB Ta 00O0B’AI3KiB Hi B SKOMY
pasi He NMOBUHHO HOCUTH (hopMasbHUX
XapakTep i B LbOMY pasi.

[TpuxoouMo 10 BUCHOBKY IpO Te,
[0 HACJiIKA 3aKOHOAABYOI perjaMeH-
Tauil 0coOJUBOTO peXUMYy KpHUMiHaJb-
HOTO IPOBAJKEHHS B YMOBaX BOEH-
HOTO CcTaHy, Mepeg0adeHOro po3MiJoM
[X-1 KIIK Yxpainu, a Takox HacJimkua
BiICTYNy YKpaiHH BiI OKPeMHX Mix-
HapOJAHHX 3000B’f3aHb BIJIUBAIOTh Ha
npouecyagbHy MOXKJHUBICTb peaJisauil
MOTEPIIJIUM HOTO MpaB | 3aKOHHUX iHTe-
peciB, nmepenbaueHUX KPUMiHAJbBHUM
npolecyalbHUM 3aKOHOM. Posymiroun,
3 omHOTO GOKY, 00’€KTHBHO BHMYILEHY
HEBiIBOPOTHICTb TAKUX MPOLECIB i TAKUX
HacJaifkiB, 3 iHWoro 60Ky, mpobJema-
THKa [1paBO3aXUCHOI KOMYHiKali moTep-
IiJI0r0 y KPHUMIiHaJBbHOMY IPOBAIXKEHHI
NOCTa€ B HOBOMY aKTYyaJbHOMY CBIT.JIi.

KpumiHaibHUE Tpollec € TpaBo-
BUM MeXaHi3MOM 3axXHCTy IpaB 0COOH,
II0 OXOPOHSIOTbCH Ta 3a06€3MeYyTbCs
3aKOHOM [P0 KpHUMiHa/JbHY BiAINOBI-
nanbHicTe. Peanizauis mpouecyanabHUX
paB MOTEPIIIOT0 fK y4aCHUKA KpPHUMi-
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HAJbHOTO TIPOBAKEHHS, BiHOBJIEHHS
Horo MadHOBHX Ta {HIIMX MOPYLIEHUX
npas, L0 €, B TOMY YHCJi, METOI0 KpH-
MiHa/JbHOTO CYIOUHMHCTBA, € KPUMiHaJb-
HO-TIPOLleCYa/bHOIO AiflJbHICTIO, HaLije-
HOI0 Ha 3aXMUCT iHTepeciB moTepmnisoro
fK cy6’€eKTa KpUMiHA/NBHOIO IIpOLECY.
[HImMMKM cioBaMH, BBaXKaeMo, € 3aXHC-
HOI0 [iIbHICTIO, 9Ka 3JiHCHIOEThCS
CaMHMM TIOTEPMiMHM, HOro 3aKOHHHUM
NpeACTaBHUKOM ab60 TpeJCTaBHUKOM
noTepmijioro — o0cob0l0, fKa y KpH-
MiHAJIbHOMY TMpPOBaIKeHHi Mae TMpaBO
OYyTH 3aXHUCHUKOM.

[Ipobaema moctyny no 6Ge3omnsaTHOI
MpaBHUYOI JOTOMOTH Mae BHpillajbHe
3HAa4YeHHS I/ 3aXHCTY MpaB Ta 3aKOH-
HUX {HTepeciB MOTEpPMJOro B KpPHUMi-
HaJbHOMY TIPOBAJ’KeHHi, 30KpeMma, s
3anobiraHHsi BTOPUHHIM  BiKTUMi3aLil
0COOJIMBO BPA3JMUBUX MOTEPHINUX ik
yac 3iHCHeHHs1 KpPHMiHaJbHOIO MpOBa-
mxeHHs1. Oco6MMBOI aKTyaJ bHOCTI Taka
npo6/eMa HabyBae CbOTONHI Ta 3BYUUTb
BKpall 3/1000€HHO B yMOBax [il BOEH-
HOT'O CTaHy B ¥YKpaiHi.

Y HamaraHH#X {{ BUPIIINTH 3 TPaBHA
2022 poky 6y.i0 mpUHHATO 3aK0H YKpa-
iHn «[Ipo BHeceHHS 3MiH 0O YaCTHUHH
nepmoi ctarti 14 3akoHy YxKpaiHu
«[Tpo GeszomyaTHy MpaBOBY AOMOMOrY»
LIOf0 PO3LUHMPEHHs TMepeJiky ocib,
fKi MaloTh NpaBo Ha 0e30MJaTHY BTO-
puHHY mnpaBoBy momomory» [4]. Taxk,
3rifHO HaHoro 3aKoHy TOTepmiai Bif
KPUMiHAJbHUX TIPABOINOPYIIEHb TIPOTH
cTateBol CBOOOAU Ta CTaTeBOl Hemo-
TOPKAHOCTi, KaTyBaHHfl a00 XKOpCToO-
KOTO MOBOJKEHHS MiJ 4ac BOEHHHX AiH
yy 36pOHHOr0 KOHQJIKTY OTPUMAaJH
NpaBo Ha Oe30IJIaTHY BTOPHUHHY IIpa-
BOBY JOINOMOTY B KPHMMiHaJbHHMX IIpo-
BaJ’KeHHSX, pO3MoYaTHX 3a (aKToM
BUMHEHHS TaKHUX KPUMiHa/JbHUX MpPaBo-
nopyuens (m. 13-1 4. 1 cr. 14 3akony).
Cnin 3a3HayuTH, 110 NpaBHUYA MOMO-
MOTa TMOTEpPIJINM, KOJIO SKHX BH3Ha-
YyeHe y BHIIEBKa3aHOMYy 3akKoHi, 0Xo-
IJII0€ TakKi BUAM IOPUAWYHUX MOCJYT, 5K
3[0iACHEHHS IpeJNCTaBHHULTBA B CYHAaX,
{HIIMX Jep:KaBHUX OpraHax, OpraHax
MiCLIEeBOrO  CaMOBpSIAyBaHHS, Iepef
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{HIIMMH ocobaMU, CKJaJeHHS AOKYMeH-
TiB mpouecyanbHoro xapakrepy (m. 2,
3 u. 2 cr. 13 3akony Ykpaiau «IIpo
GesonaTHy IpaBoBy AOMOMOry») [5].

Joayuarounce 10 BUDIllIeHHS
NUTaHHS 3a0e3ledyeHHs AOCTYIy MOTep-
mijioro 1o 6e30MJIaTHOI MPaBHUYOI J0TIO-
MOTH, BBaXKaeMo, 1110, [0-Nieplile, TOCTpa
HeOOXiHICTh HaAiJeHHS MOTepHiJUX
Bil KpPHUMiHa/JbHUX  IIPaBONOPYLIEHb
MpPOTH CTaTeBoi CBOOOAM Ta CTaTeBOl
HEJIOTOPKAHOCTi, KaTyBaHHs abo Kop-
CTOKOTO MOBOJKEHHS MiJi 4aC BOEHHUX
oi 4u 36pOUHOro KOH(JIIKTY MpaBoM
6e30mngaTHOl ~ MPaBHHYOI  JOTOMOTH
BHHUK/A 3apa3 TOMY, LIO 10 CbOTOAHi
KPUMiHAJBbHUH TIpollecyaJbHHH 3aKOH
YkpalHu B3araji He nepenbavyae BUMaf-
KiB 060B’I3K0BOI y4acTi NpeacTaBHHKA
MOTePIiJIOr0 B KPHUMiHaJbHOMY IIpoO-
BamkeHHi. [lo-mpyre, BHIIeBKa3aHHX
3MiH, Ha Hawy AYMKy, Oyle HenocTart-
HbO, SIKIIO CTABUTH 32 MeTy BUKOHAHHSA
3aBlaHb KPHMiHAJbHOTO MPOBAKEHHS
Ta e(peKTUBHUH 3axWUCT NpaB MNOTepIHi-
qoro. [lepiui 3a Bce, ToMy 110 Taki 3MiHU
no 3akoHy Ykpaiuu «IIpo GesomnatHy
IIPaBOBY AOMOMOTY» He BPaxoBYIOTb YCi
CKJIQJIOBi TpeACTaBHULITBA MOTEPMiNOro
B KPHUMiHaJbHOMY IPOBAKEHHIi, LIO
€ BaXJIMBUMM Ha YCiX CTaliiXx KpHUMi-
HaJIbHOTO NpoLecy, NOYUHAKYU 3 AOCY-
JIOBOTO PO3CJifyBaHHS.

Tax, signmosigHo g0 4. 1 cr. 56 KIIK
YKpaiHu MPOTArOM KPHUMiHAJbHOTO IMPO-
BaJ’KeHHs1 TOTEPHiJUH, 30KpeMa, Mae
NpaBoO MOAABATH AOKa3M CJiA4OMy, Mpo-
KYpOpY, CAiI4OMY CYIAi, CYLY; 3aABJIATH
BiIBOAM Ta KJIONOTAHHS; 32 HAsIBHOCTI
BIAMOBiAHMX TMigcTaB — Ha 3abesrme-
yeHHs1 Oe3nekd LI0f0 cebe, ONU3BKUX
pomuuiB UM uJjeHiB cBoei ciM’i, MaiiHa
Ta KUTJa; J[aBaTH MOSCHEeHHS, IOKa-
3aHH$; OCKAap:KyBaTH pilleHHs, Ol 4u
6e3nifNbHICTh  CJAiI4Ooro, MPOKypopa,
cJiipyoro cynni, cyny B NOPSAKY, Nepen-
6auenomy KIIK; snailomutncs 3 martepi-
ajaMH, siKi 06e3MocepefHbO CTOCYIOTbCH
BYMHEHOTO 1I0J0 HbOTO KpHUMiHa/b-
HOTO TIPaBOMOPYIIEHHS, B MOPSAKY,
nependauenomy KIIK, y Tomy wumcai
micas  BIOKPUTTS MaTtepianiB  3rigHO

3i ct. 290 KIIK, a TakoX 3HaHOMHTHCS
3 MarepiajaMud KPHUMIiHaJbHOTO IIPO-
BaJ’)KeHHS, dKi 0Ge3nocepeiHbO CTOCY-
I0TbCS BYHWHEHOTO ILOAO0 HBOTO KPUMi-
HaJIbHOTO TPaBOMOPYLIEHHS, Yy BUMNAIKY
3aKPUTTS LBOTO TIPOBaIKeHHs. DBga-
’KaeMo, CJil BKasaTH TakoX Ha MNpaBo
IOTePHIJIOr0 MPOTArOM KPUMiHA/JIbHOIO
NpOBA[KeHHS  iHiuiloBaTH 06paHHS,
3MiHy 3amno0iXKHOro 3axoAy LIOAO0 Mil-
03pioBaHoOro, o6BHUHYyBadeHoro. Biamo-
BimHo 10 u. 2 cr. 56 KIIK Ykpainu mig
4yac JOCYIOBOrO PO3CJ/ifyBaHHA IOTep-
MiMuH, 30KpeMa, Mae NpaBo IOJaBaTH
IOKa3W Ha MiATBEpPAXKEHHS CBOEi 3asiBY;
OpaTH y4acTb y cIiguux (posuryKoBux)
Ta {HIIKMX NpoLeCyaJbHUX AifX, HiJ 4ac
TNPOBeNEeHHsl SKUX CTaBUTH 3aMUTaHHS,
MOJIaBaTH CBOI 3ayBaKeHHSI Ta 3arepe-
YeHHsl 110J0 MOPSAKY NpOBeldeHHs Ail,
1110 32HOCSITBCS 10 MPOTOKOJY, a TaKOXK
3HaHOMHUTHCA 3 MPOTOKOJAMHU CJiIUHX
(po3IIyKOBKMX) Ta iHIIMX MPOLECyalb-
HUX Ji, BAKOHAHUX 3a Koro yuacri [6].

Ha namy aymky, mas epeKTHBHOTO
3aXUCTy NpaB MOTEPIJIOro, Ha SKi BKa-
3ye 3akoHonaselb y cT. 56 KIIK Ykpa-
THH, y4acTb NpeACTaBHUKA MOTEPIiJOro
B OKpEMHX BHUMaIKaX Mae OyTH 060B’s3-
KOBOIO Ha BCiX CTaMisiX KPUMiHAJBbHOTO
nposamxeHHs. KpiM Toro, BBaxkaeMmo,
IO BIiATIOBiNHI 3MiHH CJIiJ BHOCUTH caMe
no KpuMmiHanbHOro  mpouecya/dbHOro
KOeKCYy YKpaiHu 3 THUM, 100 BKa3aTH
Ha BUKJIOYHI BUMNAAKHA 000B’ I3KOBOL
ydyacTi  INpeACTaBHHKA  IOTePIiJoro
B KPHUMiHa/JbHOMY MNpPOBa/KEeHHi, SIKHX,
SK BXe HEeOJHOPa30BO 3a3HAdasocs
B JOKTPHHI, € YUMaJIO.

Pasom 3 Tum BigsHauumo, OBCE
MiArOTyBaJa Ta ONPUMIOJHHIIA iH(opMa-
uiiHui GtoseteHb «CeKcyasbHe Ta TeH-
JepHe HaCcUAbCTBO Mig yac 36pOHHOTO
KOH(JIIKTYy», e NPONOHYETbCA HediHi-
Lisl CeKCYyaJbHOTO HACHJbCTBA, Te€HAEp-
HOTO HacHJIbCTBA, a TaKOX KOMOiHO-
BAHOTO TepMiHYy $IK OIHi€l 3 6araTbox
¢opM HacuabCcTBa mix 4yac 36pOUHOro
KOH(JIKTY.

Komb6iHOBaHUE TepMiH ceKcyalsbHe
ta rengepHe Hacuabcto (CTH) Bimo-
Opakae TMOABIMHUH XapakTep LbOrO
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TUNY HAaCWJIbCTBA, $SIK CEKCyaJbHOTO,
Tak i AucKpuMiHaulil. 30KpeMa, 3a3Ha-
YaEThCsl, L0 CEKCyaslbHE Ta TeHIepHe
HaCUJbCTBO MOXKe OYTH CIIPSIMOBaHUM
SIK MIPOTH KiHOK, TaK i 4OJIOBiKiB, X04a
JKIHKM 4acTillle CTalTb XKepTBaMH L€l
¢dopmu  HacuabctBa. CIH  Britouae
3IBAJITYBaHHS, CIpPoOy 3TBaJTyBaHHS,
yci (OpMH CeKCyasJbHOTO HAaCHJBbCTBA,
CeKCyaJsbHi TOrpO3H, NOMAaraHHs, eKc-
nayataujlo abo NpPUHMKEHHS, MIPUMY-
COBY BAariTHICTb, IIPUMYCOBY CTepHJIi-
3alio, NpuMycoBi abopTH, TOPTiBJIIO
JIIOAbMH 3 METOI CeKCyaJlbHOI eKCILIY-
aramii, cekcyaspHe PabCTBO Ta KaJi-
YeHHS XKIHOYMX CTAaTeBHUX OpraHiB. AKTH
CI'H mMoXyTb TakoX MOPYIIyBaTH iHII
npaBa JIIOAUHM, BKJAOUAOYU 3a60pOHY
pabcTBa, TOPTiBJAI JIOABMH 3 METOI
MPOCTUTYLIT UM {HIIUX (OPM CeKCyasb-
HOI eKcCIlIyaTtalil, NmpaBo Ha CBoOOdY
Ta 0COOUCTY HEeJIOTOPKaHicTb abo mpaBo
Ha TPUBATHICTb Ta NMPUBATHE XKHUTTS.

[TopyieHHs] 3aKOHHOCTi Ta TMOPSIIKY
i 3araJbHUA KOHTEKCT HACHJBCTBA
noJsieriye BUMHeHHs1 3qounHusMu CI'H
y BeJHMKHUX Macultabax i BifHOCHO Oes-
kapHo. CI'H gacto BUKOpHUCTOBY€eThCS 5K
«cTpaterisi» abo «TakTHKa» BilHH, HAallpu-
KJIaJ, 3 METOI0 3aJIIKyBaHHS LUBIIBHOTO
HacesneHHs1 a0 BUMaraHHsl 3i3HaHb BiX
sarpumanux. IleBni dopmu CI'H 6imbi
nowupeHi y 36poHHUX KOH(MJIKTaX, HiXK
y MHPHHH 4Yac, BKJIOUAIOUH CEKCYyasbHe
pabCTBO i rpynoBe 3rBaJITYBAHHS.

B pospini «[IputsrHeHHs BUHHHUX
no BigmosimasbHocTi 3a CI'H nim ugac
30pOHHOr0 KOH(JIIKTY» HAroJolyeThCs
Ha TOMY, IO OCTaHHIMH pOKaMH 6yJo
JOCATHYTO 3HAUYHUX YCIIXiB y CYIOBOMY
nepecainyBanHi BuHHUX y CI'H, ckoeHmx
mig yac 36poidHOro KOH(JIIKTY, Ta HaBO-
IOUTbCSl pesieBaHTHa mpakTuka MixHa-
POIHOTO KPHUMiHAJBHOTO TPUOYHAJY IJIS
kosuwnbol IOrocaasii (MTKIO), Mix-
HapOJHOTO KpPHUMiHaJbHOTO TPUOYHANTY
no Pyangi (MKTP), MixnapoaHoro
kpuMiHanbHoro cyny (MKC), smimanux
Ta HaUiOHAJbHUX CYAiB, a TAKOX Opra-
HaM¥ MPaBOCYIAS MepPeXifHOro mepiony.

[ HacamkiHeLb, pO3POGHUKH [HOKY-
MeHTa, HaroJoCHBILIM Ha TOMY, IO
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W Joci 3aMvlIaloTbesl 3HA4yHi nmpobseMu
y 3abe3nedyeHHi MNpaBOCYAAsl MJISl THX,
xT1o mepexuB CI'H, mpomnonytoTh 3amis
JOTPUMAHHS MI{XKHAapOJHUX CTaHAAPTIB
JeKinpKa MOJITHYHHX  peKOMeHIaLil.
Taxkvmu pekoMeHOALISIMH, 0 TIPHKJIALY,
€ TIPOMO3ULil: NPUBECTH HaLiOHAJ/IbHI
3aKOHONABUl paMKH Yy BiANOBIOHICTb
3 MXKHAPOJHUMH CTAHAAPTaMH, Tependa-
YUBLIM iHAWBIAyaJbHy KPUMiHaJbHY Bil-
NOBiJA/IBHICTD 3@ 3JIOUMHU IIPOTH JIOASA-
HocTi, BIMCBbKOBI 3JIOUMHU Ta TeHOLMI,
BKJIFOYatoud mnpsiMi mocusanHg Ha CIH
Ta CKaCyBaHHS IMYyHITeTy Ta CTpPOKiB
nasHocTi mwono CI'H, nos’si3aHoro 3 KoH-
(DJIKTOM; PO3IISIHYTH MOXKJIUBICTb BUKO-
pUCTaHHS CIeliani3oBaHUX {HCTUTYLIH,
y TOMY YMCJIi NPHU3HAYeHHS ClelljaJbHUX
CJIIUUX, TPOKYPOPCHKUX i CYLOBUX Opra-
HiB 1151 60POTHOM 3 Mi>KHapOAHUMH 3J10-
yrHaMH. 30KpeMa, pekoMeHnpauii ObCE
100 AOTPUMAHHSl MiXKHAPOAHUX CTaH-
JapTiB BKa3yloTb Ha HeOOXiAHICTb MpH-
UHSITH OPi€HTOBAHMU Ha KEPTBY MiAXik
no pearyBanHsi Ha CI'H ta 3a6esneuntu
BceOiuHy KOoMIeHcauio y ¢opmi BigLIKO-
NyBaHHS IIKOAM, MeIWYHOI Ta ICHUXOJO-
riyHol JOMOMOTH, €KOHOMiYHOI Ta IOpH-
OUYHOI MIATPUMKH, a TAKOX 3aJydeHHS
cycrmiabeTBa Ta rpoMant [7].

Crarts 153 KpuMmiHambHOTO KOIEKCY
VYkpainu BU3Hauae ceKcyaJsbHe HaCUJIb-
CTBO $IK BUMHEHHS1 Oy[b-KMX HaCHJb-
HULBKUX il CeKCyasJbHOrO XapakTepy,
He TI0B’SI3aHMX i3 MPOHWKHEHHSIM B TiJIO
iHmoi ocobu, 6e3 MOOPOBINBHOI 3roau
notepnizol oco6u (posmin IV KK Ykpa-
iHu  «KpuMiHanbHi TpaBomMOpyIIEHHS
NpOTH CTaTeBOl CBOOOOU Ta CTaTEBOL
HEI0TOPKAHOCTi 0COOH>») [8]. MousrTs
TeH/IEPHOr0 HAaCHJBbCTBA 3aKOH YKpaiHH
Mpo KPHUMiHAJAbHY BiANOBiaJbHICTE HE
nepenbauae. Ilinkpecaumo, 1o mpore-
CyasibHe MpPaBO HEPO3PUBHO TOB’si3aHe
3 MaTepiaJbHMM I@paBOM [ Ma€ CHiB-
BifHOCHTHCH 4K opMa i 3micT, 1O
000B’SI3KOBO  CJIi BpPaxoBYBaTH IpH
BHECEHH]I 3MiH 1O KDHMIHAJbHOrO IPO-
LIeCYasbHOTO 3aKOHY.

[HCTUTYT mpeiacTaBHULTBA € 3HAUM-
MOIO TPOLECYaJbHOI0 TapaHTI€I0 MpaBa
Ha 3aXUCT 0Ci0, L0 3aMy4aTbCsl 10 KpU-
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MiHaJIbHOT'O TIPOBAIXKEHHS, B TOMY YHCJIi
FapaHTi€l0 3aXUCTy IMpPaB MOTEPIIOro,
HEBiI'€MHOI0 YaCTHHOI HOro MpoLecy-
aJIbHOTO CTaTyCy, 110 ¥ Mae 6yTH MOBHOIO
MipOI0 BpaxOBaHO 3aKOHOJABLEM Ta Bpe-
TyJbOBAHO B KPUMiHA/JbHOMY MpOLECY-
aJIbHOMY 3aKOHi. ¥YHiKa/JbHiCTh MpaBa Ha
NPEeACTaBHULTBO IOTEPHINOro y KpHUMi-
HaJbHOMY IPOBaJKEHH] MPOAUKTOBAHA,
Ha Hally AyMKY, OABIHHOI0 3HAUUMICTIO,
fKa ToeAHye Yy cobi mpaBopeasnizalidHi
Ta IpaBO3aXMCHi Hayaja, W10 JIOTiYHO
BUIVIMBAIOTD i3 (DYHKLiOHAJIBHOI CIPSIMO-
BAHOCTi IpeNCTaBHULTBA IOTEPIIOTO.
[IpaBo3axucHa KOMyHiKalisl MOTepPIiJIOro
Yy KpPUMiHAJbHOMY NPOBA/KEHHi, TaKUM
YMHOM, Moxe OyTH peasi3oBaHa caMme
LISIXOM 3abe3NedyeHHs MpaBa IMOTepIli-
JIOTO Ha MPEeACTaBHULTBO Y TOMY pO3y-
MiHHI NpenCcTaBHULTBA, 10 3abe3reuye
peaJiizalito npaBa Ha npodeciiiHy mpas-
HUUY JOMOMOTY, 30KpeMa, U y BUMAAKY,
KOJIM TOTepHiNui mnoTpebye LBOrO ik
4yac KPUMiHaJIbHOTO NPOBAIKEHHS B yMO-
Bax BOEHHOTO CTaHY.

BpaxoByrouM BULIEBUKJIaJeHe, MPO-
MOHYEMO BHECTHM BIAMOBiAHI 3MiHHU MO0
YMHHO!I penakuii KpuminaseHoro mnpoue-
CyasIbHOTO KOJeKCy YKpalHH Ta OKpe-
MOIO CTaTTelo TIependadyuTd 000B’s3-
KOBY yu4acTb NpeACTAaBHUKA MOTEPIiJIOro
(pisnunoi  0cobu) y KpUMiHAJIBHOMY
NpOBa/PKEHHi,  BKa3aBILUHM,  30KpeMa,
L0 y4acTb MpeACTaBHHUKA MOTEPIJIOro
(pisyunoi  0COOM) y KpPHUMiHAJIBLHOMY
MpOBaKEeHHI € 000B’I3KOBOIO: 1) momo
0ci0, §IKi MOTePMiNX Bifl TOPriBJi JIOAbMH,
KPUMiHAJbHOTO MPaBONOPYLIEHHS MPOTH
CTaTeBOl CBOOOAM Ta CTAaTEBOI HENOTOP-
KaHOCTi, ~KpPHUMiHAJbHOTO  IPaBOINOPY-
LIE€HHSl, BUMHEHOIo i3 3aCTOCYBaHHAM
HacCHUJ/IbCTBAa a00 MOrpo30i0 HOro 3acTocy-
BaHHs; 2) y pasi 3MidCHeHHs 0COBIUBOTO
peXXUMy KPHUMiHAJbHOTO MPOBAIKeHHS
B YMOBaX BOEHHOTO CT@HY — 3 MOMEHTY
BBEJIHHS BOEHHOIO CTaHy; 3) 11010 0cio,
SIKi MaloTb CTaTyC BeTepaHiB BilHH.

Peagizauisi Takol mpomnosutiii, Ha HaLTy
IYMKy, CJyTyBaTHMe eBOJIOLil 3a0esre-
YeHHS [IpaBa NOTEPIIIOro Ha npogeciiny
NpaBHUYY [OTIOMOTY B KPHUMiHAJbHOMY
NpOBa/KEHHI, 1[0 Ha CbOTOJHI € HaA3BHU-

YalHO aKTyaJbHUM Ta notpedye 0cob.u-
BOI yBaru B yMOBax [iil BOEHHOTO CTaHy
B YKpaiHi, aje Mae, Haxkajb, BUKIIOUHO
JeKJapaTUBHUM XapakTep.

Y cmammi 0ocaiOxnceHo axmyanvii
acnekmu 3axucmy npas nomepniloco
Y KPUMIHQAbHOMY NPOBAONCEHHI 8 YMO-
8aX BOEHHO20 cmaHy. 3a3HAUAEMbCA,
W0 MOXMCAUBE BMIHEHHS mepumopiaib-
HOI nidcydHocmi y 38’ 23Ky 3 HEMONCAU-
gicmio 30iicHrosamuy npagocyods nid
wac 80eHHO20 cmany, docmynuicmo/
HedocmynHicme mMexHiuHux  3acobis
8i0e038’a3Kky 4u si0cymHicme iHmep-
Hem-36"A3KY B83aeani, nepedbysanmHs Ha
OKYNoBaHiLl mepumopii ma ncuxono-
eluHULl cmaH NOmepninozo Yy 38 A3KY
3 nodiamu, npoOUKMOBAHUMIU BOEHHUM
CMaHOM, IHUL ocobausocmi npoye-
JypHozo xapakmepy MOX¥CYmo 3HAUHO
yckaaouosamu abo i YHeMOMCAUBAIO-
samu peaai3ayito nomepniaum C80iX
npas, nepedbaueHux KpUMIHAAOHUM
npouecyarvHum 3akoHom. Hacaidku
3aKoHo0as4oi pezsramermayii ocobau-
8020 peHUMY KPUMIHAALHO20 NpPOBA-
O0J)CeHHA 8 YMOBAX BOEMHOZO CMAHY,
nepedbauenoco poadirom IX-1 KIIK
YKkpainu, a makox HacaiOKku 8i0-
cmyny YKkpainu 8i0 OKpemux MixcHa-
poOHUX 30008°53aMHb BNAUBAIOMb HA
npouecyarvHy MOHIAUBICMb pearizayii
nomepniaum 020 npas i 3AKOHHUX
inmepec. Tocmpa HeobxiOHicmb HaOi-
AEHHST nomepniiux 8i0 KpumiHaAbHUX
npasonopyulerv npomu cmamesoi cgo-
600u ma cmamesoi HeOOMOpPKAHOCM,
Kamysauus abo HOPCMOKOEO NOBOo-
Ooxcernns nio uwac BoeHHux 0ill uu 36poti-
HO20 KOH@AIKMY npasom 6e30niamHoi
npasHuuoi 00nOMOeU BUHUKAQ 3apas
momy, o 00 CbO200HI KPUMIHAAbHUL
npoyecyarvruli 3aKon ¥Kpainu ssazani
He nepedbauac sunadkis 0608’ 13K0801
yuacmi npedcmasHuKa NOMmMepniio2o
8 KpuminasvHomy nposadicerwi. Tomy
nponoxHyemocs — 8Hecmu  8i0N0BIOHI
aminu 0o uurHOl pedakuyii Kpuminaro-
HOE0 npoyecyarbrozo kodekcy Yxpainu
ma okpemoro cmammero nepedbauumu
0608’13K08Y yuacmov npedcmasHuKa
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nomepninozo (pisuunoi ocobu) y Kpu-
MIHAALHOMY NPOBAONCEHHI, BKAZABULL,
30Kpema, wo yuacme npedCcmasHUKA
nomepninrozo (Qisuurnoi ocobu) y Kpu-
MiHasbHOMY nposadxcenHi € 0608 23-
kogow: 1) wodo ocib, aki nomepniiu
8i0 mopeisai A100bMU, KPUMIHAALHOEO
npasonopyuienns npomu cmamesoi
c8obodu ma cmamesoi HedomopKa-
HOCMi, KPUMIHAALHO20 NPasonopy-
UWileHHA, BUUHEeHO0e0 (3 3acmocysar-
HAM Hacusbcmsa abo nozposor tozo
sacmocysarnns; 2) y pasi 30ilCHeHH S
0coOAUBO2O  pexcumy — KpUMiHaAb-
HO20 NposadieHHs 8 YMOBAX BOEH-
HO20 CMAHY — 3 MOMeHmYy 88e0eHHs
80€HH020 cmany; 3) wodo ocib, aki
Marome cmamyc 8emepanis SillHu.

KurouoBi cjoBa: KpuMiHasbHe MPO-
BaJ’KeHHS, KpUMiHa/bHe MPOBaIKEeHHS
B YMOBaX BOEHHOTO CTaHy, MOTePIiIHH,
3aXUCT MPaB MOTEPIINOro, MpeacTaBHUK
notepmisioro, 06e30MJaTHA TpaBHUYA
JOTIOMOTa.

Podobnyi O., Rakipova I. Current
aspects of the protection of the rights
of the victim in criminal proceedings
under martial law

The article examines the current
aspects of the protection of the
rights of the wvictim in criminal
proceedings under martial law. It
is noted that a change of territorial
jurisdiction is possible due to the
impossibility of administering justice
during martial law, the availability/
unavailability of technical means of
video communication or the absence
of Internet connection at all, being
in the occupied territory, and the
psychological state of the victim in
connection with events dictated by
the state of war, other features of a
procedural nature can significantly
complicate or even make it impossible
for victims to exercise their rights
provided  for by the criminal
procedural law. The consequences of
the legislative regulation of the special
regime of criminal proceedings in the
conditions of martial law, provided
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for in Section [X-1 of the Criminal
Procedure Code of Ukraine, as well
as the consequences of Ukraine’s
withdrawal from certain international
obligations affect the procedural
possibility for the victim to realize
his rights and legitimate interests.
The urgent need to provide victims
of criminal offenses against sexual
[reedom and sexual integrity, torture
or ill-treatment during hostilities
or armed conflict with the right to
[ree legal aid has arisen because, to
date, the criminal procedural law of
Ukraine does not provide [or cases
of mandatory participation of the
victim’s representative in criminal
proceedings.

Therefore, it is proposed to make
appropriate changes to the current
version of the Criminal Procedure
Code of Ukraine and to provide
a separate article for the mandatory
participation of the representative
of the victim (natural person) in
criminal  proceedings, specifying,
in particular, that the participation
of the representative of the victim
(natural  person) in  criminal
proceedings is mandatory: 1) rega-
rding persons who have suffered
[rom human trafficking, a criminal
offense against sexual freedom and
sexual integrity, a criminal offense
committed with the use of violence or
the threat of its use; 2) in case of
implementation of a special regime
of criminal proceedings under the
conditions of martial law — from the
moment of introduction of martial
law; 3) regarding persons who have
the status of war veterans.

Key words: criminal proceedings,
criminal proceedings under martial law,
victim, protection of victim’s rights,
victim’s representative, free legal aid.
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A. Mapymak,
KaHIUIAT IPUAXYHUX HAYK, OOLEHT,
IOLEHT KadeApru KOHCTUTYLIHHOTO, aAMiHICTPaTHBHOTO
Ta (hiHaHCOBOTO Mpasa
UepHiBeLIbBKOTO I0OPUAWYHOTO iHCTHTYTY
Haujonanbroro yHiBepcuteTy «Onecbka 0puIduHa akageMisi»

OBMEXKEHHS ITPABA HA IIEPECYBAHHY
B YMOBAX BIMCBKOBOI'O CTAHY:
IIPAKTUKA YKPATHU

I. IIpaBo cBOGOOM mepecyBaHHHA
Ta MOMKJHUBOCTiI WOTO Jeporarmii

[Turanus o6MexeHb y peasisalil oco-
6UCTHX NpaB i cBOOOA JIIOAMHU Ta IpoMa-
ISTHUHA 31 CTOPOHH ePKaBHUX {HCTUTYLIH
3aJIMLLIAETHCS OJHUM i3 HaHaKTyaJsbHillIMX
y KOHCTHTYUilHOMY TpaBi. OcobsuBO
3HAUEHHS Ta aKTYyaJIbHOCTi BOHO HaOyBae
B YMOBaX BiHCBKOBOTO CTaHy.

ObwmexxeHHsT  TpaB  000B’5I3KOBO
TIOBUHHO OYTH IPaBOBUM, & HOTO OCHOBHA
LiJIb — OXOPOHA Ta 3aXUCT CYCIJIbHHUX
BiTHOCHH, 110 BCTaHOBJ/IIOTb KOHCTH-
TYUIHHAU Jaf, TPOMAICbKUUA TMOPSIIOK,
MOpaJIbHICTb, 3a0e3neuyloTb 060POHY
KpaiHY Ta 3aXHUCT JepKaBH TOLLO.

[IpuBepTae yBary ToH akT, IO,
He3BaXKaloyM Ha yXKe JaBHO BCTaHOB-
JIeHy HOPMY LLIOJIO BiJIBHOTO TTepeCyBaHHS
B 3axigHill mousiTU4HIN i ¢inocodcebkiit
OyMLi, Ha TPaKTHLi Le MpPaBO 3aBXKIH
NiJIArano Aep2KaBHUM O0OMeXKEeHHSIM.

Jl71s1 mo3HaueHHS SIBUILA 0OMEXEeHHS
NpaB BUKOPHUCTOBYETbCS TEPMiH «Iepo-
rauisi» — MpPU3YNUHEHHS abo MpUIH-
HEHHS Mii 3aKOHY 3a MeBHUX 00CTaBHH.
Y MiXHapogHoOMy MpaBi Jesiki OCHOBHi
aKTH MICTSITh TIOJIOXKEHHS TIPO BiACTYTI,
SIKi JO3BOJISIOTh [€prKaBi NPU3YNHUHUTH
a60 0OMeXUTH peaJiizallilo NeBHUX NpaB
y Ha3BUYAHHMUX CHUTYaLifiX.

Bes ¢inocodis BinctyniB 6a3yeThcs
Ha MpPUHLUII CYyBepeHiTeTYy, OCKIJbKH
BiH Jla€ nepKaBaM MOXKJIHBICTb «IIOBep-
HYTH» YaCTHUHY CBOIX CYBEepEHHHUX IpaB
3a 00CTaBMH, KOJHM iCHYBaHHS IXHBOI
Hauii e sarposoro [1].

Tak, 6e3 cyMHiBiB, el TepMiH LIHPOKO
BXXHMBA€TbCS y KOHTEKCTI MIXKHAPOAHOrO
npaBa, ajle, y TOH XKe yac, He MOXKHa He
aKIEHTyBaTH yBary Ha HOrO BaXKJHBOCTI
IUIsl BHYTPILIHBOTO MpaBa KOXHOI Kpa-
{HH, OCKIJIbKM MOKHA CTBEP/RKYBATH IPO
3HAUHMU BIUIMB MiXKHapOJHOrO IpaBa Ha
HallioHaJIbHe 3aKOHOIABCTBO.

KoHuemnuisg, 3a Kol OCHOBHUM
€ JOTpHMaHHSA Mpas i cBoOOJ JIIOAWHH
i rpomapsHMHA, W0 CTaja pPO3BUBa-
TUCh y MiCASIBOEHHUH mepiof, Bimirpana
BUpilIaJbHy TeHEPYIUYYy pOJb Y TPaH-
copmalii rymaHiTapHOTO IpaBa, THUM
CaMMM CTBOPHBIIN BaXKJIUBHH «CIAJ0K»
IJs1 Cy4acHOTO pO3YMiHHSI Mi>KHapog-
HOTO MpaBa Ta KOHCTUTYLUHHOTO IpaBa
y 30pOHHHUX KOH(MIIKTAX.

Bapro 3a3HauutH, 1m0 OiJIBIIICTH
KJIIOYOBHUX JOKYMEHTIB 3 IIpaB JIOAWHH
JOTYCKaloTb THMYacoBe BiICTYIJEHHS
Bil TeBHUX 3000B’s3aHb WIONO IIpaB
JIIOMMHU B YMOBAaX HaI3BUYAWHOI CHUTY-
auil B KpaiHi.

CBoGona mepecyBaHHsI 3akpinjeHa
B perioHaJbHUX IMOJIOKEHHSIX TIPO NpaBa
qofarHu. Lli nosoxeHHS B OCHOBHOMY
PO3pi3HAITb 30BHIIIHIK BUMip 11040
NepeTUHy Mi2KHapOJHUX KOPJOHIB i BHY-
TPIlIHI BUMIp NOXOPOXKi BCEpeauHi
TEPUTOPIl KpalHH.

Ha wmixxHaponHo-mpaBoBoMy piBHi
MOXKJ/IMBICTb OOMeXXKeHHS ITIpaB Ta CBO-
6on me y 1948 poui 6yna 3akpingeHa
y 3arajibHIid HeKJapalil MmpaB JIIOIUHH.
3arasbHa JeK/apalis BCTaHOBHJA, IO
TPOMAJISHE MOXYTh OyTH IIPaBOMipHO
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oOMexKeHi y CBOIX MpaBax i cBofopax,
SIKII0 YMOBHM TaKOTO MpaBOMipHOTO o6Me-
JKEHHSI BCTAHOBJIEHi 3aKOHOM i $IKIIO
BOHM 3a0e3MeuyioTh HajieXKHe BU3HAHHS
Ta MoBary 10 NpaB {HLUIKX 0cif, a TakoxX
K0 BOHM CIPSIMOBaHI Ha 3a[0BOJIEHHS
CrpaBeyIUBUX BHUMOI MopaJsi, rpomap-
CbKOTO TOPSIIKY Ta 3arajbHOro Ao6po-
OYTY Yy I€MOKPaTHYHOMY CyCTiabeTBi [2].

JTlo HeoOXiTHOCTI 3aKpimnyeHHs
Ta 3aXWCT OCHOBHHUX IIpaB JIFOAWHH
y Mi>KHapOAHOMY CepeJOBHILi NPUHLIIHN
micis HacTaHHA pPYHWHIBHHUX HaCJiIKiB
Hpyroi CsiToBoi BiliHu.

[IpaBo Ha cBoOOAy mepecyBaHHA
Ma€ MPUPOAHO-TIPABOBOr0  MOXOMXKEHHS
i € omHMM i3 OCHOBOTIOJIOKHHUX TIpaB. Po3-
TJISIA04H Ta aHa/1i3yI04H 1PaBo Ha Iepecy-
BaHHS MOXKHA BHI{IUTH TPH OCHOBHi HOTO
CK/anoBi: mpaBo (isuyHOI 0cobu Ha B'13[
i Ha BUI3M 3 TepUTOPIl KpalHH y LUJIOMY;
TMPaBO BIJIHOTO TIEPECYBaHHS Y MesKax Lijel
TEPUTOPIl CBOEI KpalHH; MPaBO Ha BiMbHUH
BUOIp MiCLSl TPOKUBAHHS.

To6T0, MOXHA BUAITUTH BHYTPILIHIK
Ta 30BHILIHIH acMeKTH, Ae MepliUud CTO-
cyeTbcsl cBOOOAM IepecyBaHHS 0COOH
B CepeluHi KpaiHW, a APYTHH — BHI3A
3a il MexXi.

3aranmbHa Jleknapalisi mpaB  JIFOAMHH
y crarti 13 TakoXK BCTAHOBJIIOE OKPEMO
CBOOOAY OCOOM BiJIbHO IIepeCyBaTUCS i 00H-
pati cobi Miclle MPOXKHUBAHHS Yy MexKax
KOXKHO! JIepKaBH | MPaBo TMOKUHYTH Oymb-
SIKy KpaiHy, BKJIOYAaKO4d M CBOK BJACHY,
i IOBEPHYTHCH Y CBOIO KpaiHy.

[IpaBo Ha cBoOO#y NepecyBaHHA
Billirpa€ iCTOTHY POJIb Y KOXKHOMY [I€MO-
KpaTHYHOMY CyCHiJbCcTBi. BoHO € Bax-
JUBUM eJIeMeHTOM OCOOMCTHUX TIIpaB.
CBobona mepecyBaHHA Le | ™paso,
i rapaHrid, i HaBiTb IepefymMoBa peadsi-
3amii iHmMx mpas. o mpuKIamy, CBO-
6oma mepecyBaHHSI Moxe OYTH Ti€lo
HeOoOXiJHOIO MiJCTAaBOIO, 3aBASKH SKiH
MOXK/MBa e(eKTHBHa peaJisallis NpaBa
Ha OCBiTy, MpaBa Ha Ipalio, NpaBa Ha
w106 Ta ciM’o TOLLIO.

Crarrs 33 Koncruryuil Ykpainu
BCTAHOBJIIOE, 1LI0 KOXHOMY, XTO Ha
3aKOHHMX TiAcTaBax mepeOyBae Ha
TepUTOpil YKpaiHH, rapaHTYeTbCS CBO-

6ona mepecyBaHHs, BiIbHUU BUOip MicCList
TPOXKMBAHHS, MPaBO BINIBHO 3aJHIIATH
TepuTopito YKpaiHu, 3a BUHATKOM oOMe-
JK€Hb, $IKi BCTAHOBJIOIOTbCS 33aKOHOM
[3]. 3oxkpema, uacThHa 2 cr. 64 BKasye
Ha YMOBU 32 SKHX MOXYTb BCTaHOBJIIOBa-
TUCh OKpeMi 0OMeKeHHS MpaB JIOIUHH —
BOEHHUU a00 HaJ3BUYaWHUM CTaHHU.

Taka craTTsd MOBHICTIO BiAmoBigae
3aranpHiii leknapauii mpaB JIOIWHA
i rpomansHuHa, a came ct.29 : Ilpm
30iMCHEHHI CBOIX mpaB i cBOOOJ KOXKHA
JIOAMHA TOBMHHA 3a3HaBaTH TiIbKH
Takux oOMexXXeHb, S$Ki BCTaHOBJEHI
3aKOHOM BUKJ/IOYHO 3 MeTolo 3abesrle-
YeHHsl HaJleXKHOr0 BM3HAHHA | IMOBaru
npaB i cBo6on {HIIKMX Ta 3abe3neueHHs
ClpaBefJIMBUX BHMOr MopaJji, rpomap-
CbKOTO NOPSIAKY i 3arajbHOro 106podyTy
B JIEMOKPAaTHUHOMY CYCMiJabCTBi [4].

Mixunaponanéi cyn OOH, nocumato-
YHUChb Ha KOMEHTap 3arajbHOro MOPSAKY
Ne 27 (1999) Kowmitety 3 mpas JioAUHU
00 CBOOOIM MepecyBaHHS, 3a3Ha4UB,
1o oOMeXXeHHs MpaB JIOAUHU «MaloTh
BiZIMOBIAATH MPHUHLHKITY POTOPLIAHOCTI»
i «MaoTh OyTH HaWMeHII BTPy4YaJbHUM
{HCTpyMEHTOM cepell THX, fIKi MOXYTb
JOCArTH 6a*KaHoro pesysabTaTy» [5].

II. IIpaBo Ha cBOGOay mepecy-
BaHHA B YKpaiHi mig dac pocii-
cbKoOi arpecii

3 mnouaTKOM [OBHOMAcCIITAOHOIO
BTOprHeHHs Pociiickkoi Pepepauil Ha
TepuTOpilo YKpaiHM NUTaHHS ob6Me-
JKeHHS ITpaB JIIOAWHU HalyJo Besuyes-
Hol akTyasbHOCTi. Oco6/MBO TOCTPO IIe
NUTaHHS TOPKHYJIOCH IIpaBa Ha CBOOOAY
nepecyBaHHs. fK 3a3Hayasoch BHIIE,
1001 0OMeKeHHS Mpas JIOJUHU NOBUHHI
MaTH PaBOBY OCHOBY.

3a 3aKOHOTABCTBOM YKpaiHH, BBe-
JIeHHsI BiHCbKOBOrO CTaHy BinOyBa-
€TbCS MicJasl 3aTBeplKeHHs BepxoBHOIO
Panoto ¥Ykpainu ykasy Ilpesunenta
YKpalHM Npo BBeJEeHHSI BOEHHOTO CTaHYy
B YKpaiHi a6o B okpeMuX 1i MicueBoc-
tax. OnHieo i3 HeoOXiTHUX CKJIALOBUX
JAHOTO yKa3y € BHYEpNHUU MepeJik
KOHCTUTYLMHUX TpaB i cBOOOM JIOAUHU
i rpoMafsiHUHA, SKi THMYacOBO 00Mexy-
IOTbCS y 3B’SI3KYy 3 BBEJEHHSIM BOEHHOI'O
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CTaHy {3 3a3HauyeHHSIM CTPOKY Aii LUX
0oOMeXeHb, a TaKOXX THM4YacoBi oOMme-
JKeHH$ NpaB i 3aKOHHUX iHTepeciB I0pHU-
JUUHHX 0Ci0 i3 3a3HaUeHHSIM CTPOKY Al
UX 0OMeXKeHb.

Bigmosimno, B  ykazom  Ilpesu-
neHta Yxpainm B.B.  3eseHcbKoro
Ne 64/2022 Bin 24 motoro 2022 poky
BCTaHBOJIEHO, 1110 Y 3B’A3KY i3 BBEIEHHSIM
B YKpaiHi BOEHHOTO CTaHy THMYacoBO, Ha
nepiox Aii MPaBOBOTO peXHUMY BOEHHOTO
CTaHy, MOXYTb 0OMeXKYBaTHUCS KOHCTHTY-
LilHi npaBa i CBOOOAH JIFOAUHU i TpOMajsi-
HUHa, nependadeHi crattamu 30—34, 38,
39, 41-44, 53 Koncturyuil Yxpainu.

Ockinbky mpaBo Ha cBoGoOAy mepecy-
BaHHS periiaMeHTyeThesi cT. 33 Konctu-
Tywii YKpalHu, MOXKHa 3pOOUTH BUCHOBOK
IL{0/I0 32aKOHHHUX TIi/ICTaB HOT0 OOMEXKEHHS.

[TpaBoBuMEU nigctaBaMu obOMe-
JKeHHs 1paBa Ha CBOOONY MepecyBaHHS
B YKpaiHi € 3axkoHu Ykpainu «[Ipo
MoOinizalifiHy MiAroToBKy Ta Mob6ifti3a-
uito», «IIpo mopsamox Buisny 3 YkpaiHu
i Bi3ny B ¥YKpaiHy rpomMansH Ykpa-
fHu», «[Ipo BilickkoBHH 060B’s130K
i BilicbkoBY cayk0y», mocraHoBa Ka6i-
HeTy MinicTpiB Ykpainu Bix 27 cidng
1995 p. Ne 57 “Ilpo 3aTBepmKeHHS
[TpaBus mepeTHHaHHS AepKaBHOTO KOp-
IOHYy TpOMajisHaMH YKpaiHu , MocTa-
HoBa Kab6inetry MinicTpiB Big 29 rpynns
2021 p. Ne 1455 «IIpo 3arBepmKeHHS
[Topsimky  BCTaHOBJIEHHS  OCOGJHBOTO
pexxumy B'i3my i BHUI3LYy, 0OMeXeHHS
cBOGOIM TIepecyBaHHS TpPOMaisiH, iHO-
3eMLiB Ta oci6 06e3 TpOMaisIHCTBA,
a TaKOX pPYXy TPaHCIOPTHUX 3acobiB
B YKpaiHi a6o B okpeMmux ii Micuesoc-
TSIX, e BBeIeHO BOEHHHH CTaH» TOLLO.

Y neHb BBEJIEHHS BiHCHKOBOTO CTaHY,
24 gmortoro 2022 poky NpUNHHHUIACH
MOZKJ/IMBICTb IIPOIYCKY YOJIOBIKiB BIKOM
18—60 pokiB uepe3 mep:KaBHUH KOPIOH
Ykpainu. BingnmosigHe moBimoMseHHS
6yJao omnpuniofHeHe [lep:kaBHOWO MpHU-
KOPIOHHOIO cayk6010 YKpalHU.

3BicHO, BOHO MOTpebye po3B’s3aHHS
LiJIOr0 KOMILJIEKCY MHUTaHb LIOAO OCO-
6/MBOCTEH 3LiHCHEHHS! Takol 3a00pPOHHU.

Barato jguckycii Ta cymepedyok
BUKJIMKAJIO [aHe IOBiIOMJIEHHS, LeEH-

o et pd e )t e e el e

TPOM HAKHX TIOCTAJJO0 MUTAHHA «4YH Mae

BilMOBiZIHIi MOBHOBaxkeHHs1 [lepKaBHa
NPUKOPOOHHA  cayxk0a?»,  OCKIIbKU
KpiM Ykasy IlpesuneHta VYxpainu

Ne64 /2022 Bin 24 motoro 2022 poxy,
Hife Oisbllle MpsiMa HopMma L10AO0 3a00-
pPOHHM BHI3QYy 3a KOpHOH He OyJaa odi-
LidHO oOmpuJ/onHeHa. A cam yka3 He
JeTaJsizye TpaBa rpoMaisiH L0 Mifjsra-
I0Th Jeporalil, a IPoCTO HABOTUTH CIIU-
COK THX ILI0 «MOXYTb» OYTH 0OMeXKeHi.
3 MpUBOMY LBOTO,BAXKIUBOI0 € HOPMa
3akony Ykpainu «[Ipo [epxaBHy mpH-
KOPIOHHY CJyx0y YKpalHH», fKa BCTa-
HOBJIIOE, IO «BIANOBIAHO JO 3aKOHIB
Ta [HIIMX HOPMATUBHO-NIPABOBUX aKTiB
BHKJ/IIOYHO 3 METOI 3abe3ledyeHHs Hallj-
OHaJIbHOI 6e3Mekr YKpaiHU 3MiHCHIOBATU
KOHTpPOJIbOBaHUH  (mim  omepaTUBHUM
KOHTPOJIEM) TIPOMYCK uepe3 JeprKaBHHUE
KOpPIOH YKpaiHM oci6 y MyHKTax Ipo-
nycky abo 1mo3a HUMHU. PillleHHs Ha TakWd
nponyck mpuiiMae losmoBa [lepxxaBHol
NIPHKOPIOHHOI CIyKOU YKpainu [6].
Kpim Toro, 3akon ¥kpaiaum «[Ipo
NPaBOBUH pEeXXHUM BOEHHOTO CTaHy»
Hajae mpaBo B VYxpaini a6o B okpe-
MHUX 1l MiCLIeBOCTSX, J€ BBEIEHO BOEH-
HUH CTaH, BIHCPKOBOMY KOMaHIyBaHHIO
caMoCTilHO abo0 i3 3asydyeHHSIM opra-
HiB BHMKOHABYOl BJIaJX BCTAHOBJIIOBATU
y TopsiiKy, Bu3HaueHoMy KabGiHeTom
MinicTpiB YkpailHu, 0COOJUBUN peXUM
B’i3ny i BHi3my, oOMeKyBaTH CBOOOAY
nepecyBaHHS  TpoMaisiH, iHO3eMLiB
Ta oci6 6e3 rpOMaAsSHCTBA, a TAKOXK PyX
TPaHCIOPTHHUX 3acobiB [7].
Tomy, B6a49aeThCs, 1110 y JAHOMY MUTaH-
Hi OyJIM IOTpUMaHi yci MpaBOBi paMKH.
OpHouacHo i3 TMOHATTAM [HUTAHHSA
IIOAO MPaBOBUX IMiACTAB MPHUHATTA
pillieHHs] PO 3a00pPOHY BHI3Ly YOJOBIKiB
3a KOpIOH, OKpeMa 3HauHa yBara rouasa
NPUMJIATHCE TTUTAHHIO OKPeC/eHHs KoJa
0ci6 4osI0BiUOI CTaTi, MPaBO NePeTHHY KOp-
JIOHY 3 IKMMH 3aJTHIINIOCh HEOOMEeXKEHHM.
[ me wikoM crnpaBenMBO, OCKiJIbKU
icHytOTb pi3Hi KaTeropii rpomansi, ski 3a
THX UM {HIIUX TPUYHH HE MOXKYTb OYTH
3aslyueHi 10 Mo6inisalil, a oTXKe He CrpU-
YUHSTb CBOIM BHI3ZIOM 3a KOPIOH MOTip-
LIeHHSl cUTyalil B 060poHi YKpaiHHU.
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OO6MexxeHHs1 100 3a060OpOHH Ha
nepio Ail NpaBOBOTO peXKUMY BOEHHOTO
CTaHy BHI3y 3a MexXi YKpaiHH rpoma-
ISIH YKpalHu Y0JI0BiUOl CTaTi BiKOM Bif
18 no 60 pokiB He 3aCTOCOBYIOTbCS MO
HACTYMHHX KaTeropid oci6:

— sKi MawoTb MOCBiIYEHHS TPO Bif-
CTPOUYKY BiJ NPHU30BY Ta MOBiIOMJEHHS
Mpo 3apaxyBaHHS Ha CreljaJbHUH BiH-
CbKOBHUH 00JIK;

— §Ki MaloTb BUCHOBOK BiHCBbKOBO-JIi-
KapcbKol KoMicii Mpo HempuAaTHICTb A0
BilCBKOBO! CJY>KOU y BIMCBKOBUH Hac;

— Ha yTPUMaHHi fKUX NepebOyBaIOTh
Tpoe i 6isbiie mited BikoM no 18 poxis;

— sKi caMOCTiiHO BUXOBYIOTb AUTHHY
(niTet) Bikom mo 18 poxis;

— Ha YTpUMaHHI $fIKUX THepelby-
Ba€ JOMTHHA 3 iHBaJigHICTIO BiKOM 10
18 pokiB a60 MOBHOJITHS OUTHHA, fKa
€ ocoboro 3 iHBanignicTio I unm II rpymy,
JI0 TOCSATHEHHS Helo 23 POKiB;

— YCHHOBUTEJI, ONiKYHH, MiKJIyBaJb-
HUKH, TPUAOMHI 0aTbKH, OGaTbKHU-BHUXO-
BaTeJ/i, Ha yTpUMaHHi fIKUX nepeOyBa-
I0Tb OiTU-CUPOTH abo AiTH, Mo30aBJeHi
6aTbKiBCbKOTO TiKJyBaHHS, BIiKOM JIO
18 poxis;

— 3aHHATI [OCTIMHUM [OOIJISIAOM 34
ocobamy, M0 HOro MoTpedyioTh, y pasi
BiICYTHOCTi iHLIMX oci6, §Ki MOXYTb
3IIMCHIOBATH TaKHUH NOTJISL;

— sKi BUIXa/JH [0 {HIIMX dep:KaB Ha
MoCTiliHe Miclle MPOXKUBAHHS, 110 BiAmo-
BiTHO JIOKYMEHTAJbHO MiATBEPAKEHO;

— 3p06yBauiB (paxoBoi IMepeaBUIIO]
Ta BHUILOI OCBITH, aCUCTEHTI{B-CTaXKUCTIB,
aclipaHTiB Ta AOKTOPAHTIB, SKi HaByda-
I0TbCA 32 KOPAOHOM 3a JieHHOW abo
IyajabHOI (QopMaMy 3000YTTS OCBITH
(ctynentw, cayxaui) [8].

3rogom, mepesik 6yB AeLI0 PO3LIU-
pennii. 3okpema, Oysna mobaBjeHa e
olHa Karteropis oci6 — Bopil, ki 3mid-
CHIOIOTb MiXKHApOJHI BaHTaXHi Nepese-
3eHHs, nepeBe3eHHs ais notped 3CY,
MeIUYHMX BaHTaxiB | TyMmaHiTapHOl
nornomoru.  BinGyBaeTbcsi  cBOepinHe
OpOHIOBAHHS BOJAiiB, fKi 3AIHCHIOIOTH
MiXKHapoiHi TepeBe3eHHs. A  Bimmo-
BilaJIbHICTb 3a IOBEpPHEHHS BOMIA Ha
TEPUTOPil0 YKpaiHU Tic/Js BHUKOHaHHS

nepeBe3eHHs JIEXKUTh HA MEePeBi3HUKY.

YMoBHO, o0ci6 YoJioBiYoi cTaTi 110
Hapasi MOXYTb [epeTHHATH KOpPHOH
YKpalHH MOXKHA PO3IUTHTH Ha TaKi IPYITH:

— ocobH, AKi He MmiaadaraioTb M0OOiJi-
3alii o0 CBOEMY CTaHy 3I0POB’s;

— oco0H, Ha SIKMX 3aKOHOJABCTBOM
nepenbayeHUE 0OOB’SI30K 3MIMCHIOBATH
LOTJIsI 32 Heflie3NaTHUMU IPOMajsiHAMU;

— oco0w, 110 peani3yloTh CBOE MPABO
Ha HaBYaHHS 32 KOPIOHOM;

— ocobu, 1o nepebyBalOTh Ha CreLi-
aJIbHOMY BiHCBbKOBOMY OOJiKY;

— ocobu, L0 MOCTIHHO TPOKUBAIOTD
Ha TepUTOPIl iHIIOI AepKaBH.

II1. IIpoGaemMHi acreKTH JeriTH-
MHOCTi OOMeXeHHS IpaBa Hepecy-
BaHHHA B YKpaiHi

Haii6inpie nutanb Ha MNpakTUL]
B YKpaiHi BUKJIUKAa€E BHI3J 32 KOPIOH
Takol Kareropii rpoMaisiH uo0JOBiuOl
cTati K 0COOH, 110 MOCTIHHO MPOXKHUBA-
I0Tb Ha TEPUTOPIl {HIIOI AepKaBH.

Ha momeHT moyartky BiliHM Ha TepH-
Topii YkpaiHu nepebyBasna yuMasa Kijb-
KicTb 0ci0, siKi y uel 4ac mnepebyBaju
Ha CBOIM OaTbKiBIIMHI, ajie $Ki MaroTb
NocTiliHe Miclle MPOXKHUBaHHS 3a KOPHO-
HOM. 3HaxXOASYNCh Ha TEPUTOPIl YKpaiHH,
Je Oorosiocuau Mobini3auilo i 3a00poHY
BHi3ay 4oJsoBiKiB 18—60 pokiB 3a KomoH,
BOHM (DAKTHYHO ONHHMJ/INCH Yy MacTLj.

[TutaHHs CTOITE y pPO36iIXKHOCTAX
MiX Ze-ope Ta fe-(pakTo.

Texniuno, 4YoJOBiKH, $IKi IMOCTIHHO
MeUIKalTh 3a KOPIOHOM 3Bi/JbHEHi Bin
3a60poHM BHi3Ly 3a KOpHoH. Ilyisi 1mboro
3aKOHO/ABCTBOM  Iepef0aueHUd  psn
JOKYMEHTIB, 10 MOBWHEH MiATBEPAUTH
NoCTidHe Miclle TPOXKHUBAaHHS 0COOHU I'Po-
MaAsiHUHA YKpaiHU 32 KOPAOHOM, Cepej
HUX BiIMiTKa MirpauidHoi cjayxo6u a6o
IUIJIOMATHYHO!  yCTaHOBH  YKpaiHH
B MAacCMOPTHOMY JAOKyMeHTi. AJje mpo-
61emMa y TOMYy, 11O LEH OCOOJUBHH
ILITaMI y macrnopti He OyB 000B’f3Ko-
BUM 10 BiliHM, | 3apa3 oTpumaTtu Horo
BKpal BaXXKO, MaiKe HEMOXKJIHUBO.

To6T0, KO JI0IUHA A{HCHO TPOXKHBa-
Jla 32 KOpAOHOM, aje He 3apeecTpyBana
CBill Bin’i3m BimmoBigHO m0 odiuiHOT
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TNpoLefypH, Ha »Kajlb, BOHa He MOXe
sasmmmtd Ykpainy. [1lo6 orpumaru e
LITAMI, TPOMAJAsSIHUH YKpaiHW Mae€ CIio-
YaTKy OTpPHUMaTH MHO3BIT y [dep:KaBHOMY
MirpauiiHOMy YIOpaBJ/iHHI, MOTIM 3HATU
cebe 3 00Ky y MiclleBOMY BiliCBKKOMATI,
a TakoX 3 peecTpalil 3a MiCleM MPOoXKH-
BaHHA. Jl0 pOCICBKOro BTOPTHEHHS L
npolleaypa TpUBaga OO0 TPbOX MiCHLB.
B ymoBax BiliHM, 110 Touasnacs, 6ararto
aIMiHICTPATUBHHUX YCTAHOB Ha CXOZi i MiB-
IEeHHOMY cXOmi KpaiHdh OyJu 3pyHHOBaHi
a6o 3akputi. HaBiTh Ha TepuTopii, KOHTp-
OJIbOBaHIM YKpaiHoio, 6arato XTO 3 HHUX
NPUMMHKAB poboTy abo ix 06asu AaHUX
BUSBMJINCS 3a0/I0KOBAHUMH. ¥ TaKOMYy
pasi mojaTy 3asiBYy Ha Of€pKaHHS ILTAMITY
BXKe HeMOX/MBO. B 3arajbHOMy, IaHy
CHUTYaljl0 MOXKHa OXapaKTepH3yBaTH $K
6I0pOKPAaTUYHUE TIyXUH KYT.

Cmamms  npucesuena  docaio-
HCEHHIO OOMENCEeHHS npasa Ha nepe-
cysanna 6 Ykpaini 8 ymosax 8iii-
CbK0B02O cmary B8edeH020 Y KiHyi
aromoeo 2022 pokxy. 3aKyeHmosaHo
ysaey, wo csoboda nepecysanms ye i
npaso, i eapanmis, i Hagimo nepedy-
mosa pearizayii inwux npas. Oxpec-
AeHO Kpumepii, 8i0nosi0Ho 00 AKUX
CMQE MOUCAUBUM OOMENCEHHA npas
A00UHU Y YiAOMY i came npasa Ha 8O-
600y nepecysanus 3okpema. [ocai-
OxceHo numauHs KoAi3il ma npoea-
AUH 8 YKPAiHCbKOMY 3aKOH00ascmai
Y 4acmuMi 8CMAHOBAEHHA Kpumepiis
08 nponycky uepes KopOOH BiiicbKo-
8030608’ a3anux ocib. O6rpyHmosaro
HeobxidHicme npuinamms abo BHe-
CeHHs 3MiH 00 ICHYH10e0 3aKOHO-
dascmsa, aAKki 6 demaibHO peeramen-
mysaaiu kKameeopii ocib, AKi moxcymo
nepemunxamu KopOdoH 8 ymosax Bili-
CbK0802O CMAHY.

Iumanns obmexcenv y peanizauii

ocobucmux npas i ce0600 Ar00uHU ma
epomMadaHuHa 3i CMopoHU 0eprcasHux
iHcmumyuitl 3aauulaemocs O0HUM i3
HalaKmMyarvHilux Y KOHCMumyyit-
nomy npasi. Ocobauso 3HaueHHs ma
akmyasoHocmi 80HO Habysae 8 ymo-
8ax BillCbKOBO20 CMAHY.

o et pd e )t e e el e

Ilpaso Ha csob60dy nepecysarnHs
gidiepae icmomuy poab Y KONHOMY
demokpamuurnomy cycniavcmai. Bowo
€ BAMCAUBUM eAeMEeHMOM OCOBUCTUX
npas. Csoboda nepecysawnus uye
i npaso, i eapanmis, i Hagimo nepedy-
mosa pearisayii iHwux npas. [{o npu-
Kaady, csoboda nepecysaHHs Modxuce
6ymu miewo HeobxiOHow nidcmasoro,
3a80aKku Kl moxycAuBa edekmusHa
peaiizayia npasa Ha 0cC8imy, npasa
HQ Npayro, npasa Ha wiaob ma cim’ro
mouio. Bsedenns 8ilicbkosoeco cmany
8 Ykpaini daro nouimosx 0o 3anycky
MEeXaHi3Mie 0bMeNHcEHH NPas AO0UHLU,
Yy momy uucai npasa Ha ceobody nepe-
CYBAHHA, U,0 N08 A3AHO i3 3a6OPOHOIO
8uizdy 3a Kopdor ocib, ujo nioisea-
romo  gillcokosomy o064iKYy. Kk sBus-
BUNOCH, YKPAIHCbKE 3aKOHO0as8cmso
He3oscim 6yso ecomose 00 mMaxKoeo
KpOKY, a omdce, AK HacAi0OK, make
0OMENCeHHSL CAPUHUHUAO XBUAIO KOAi-
3ill ma npoeasur Yy HooMy. 30Kpema,
Haulbirbue nUMAHbL HA NPAKMULL
8 Ykpaini sukaiukae 8ui3d 3a KopOoH
maxoi kameeopii epomadsr 40A08i4OI
cmami K 0cobu, uj0 NOCMILiHO Npo-
acusarome Ha mepumopii iHwoi Oep-
ocasu. [pyeum KOAIZILHUM NUMAHHAM
€ mooxcausicmo 8uizdy 3a KOOOH HCIHOK
3 1 sosmns 2022 poky.

KuarouoBi cioBa: o6MeKeHHS MpaB
JIIOMWHM, JAeporallisi, BiHCbKOBHU CTaH,
npaBo Ha CBOGONY IepecyBaHHs, Bil-
CbKOB0306OB s13aHi 0COOH.

Marushchak A. Restrictions
on the right to movement under
the conditions of marital law:
the Ukrainian practice

The article is devoted to the study
of the restriction of the right to movement
in Ukraine under the conditions
of martial law imposed at the end
of February 2022. Emphasis is placed
on the fact that freedom of movement
is both a right and a guarantee, and
even a prerequisite for the realization
of other rights. The criteria are outlined,
according to which it becomes possible
to limit human rights in general and
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the right to freedom of movement in
particular. The issue of conflicts and
gaps in the Ukrainian legislation
regarding the establishment of criteria
[or the passage of conscripts across the
border was investigated. The necessity
of adopting or making changes to
the existing legislation, which would
regulate in detail the categories of
persons who can cross the border under
martial law conditions, is substantiated.

The issue of restrictions on the
exercise of personal rights and freedoms
of a person and a citizen by state
institutions remains one of the most
relevant in constitutional law. It becomes
especially important and relevant in the
conditions of martial law.

The right to [reedom of movement
plays anessential rolein every democratic
society. It is an important element of
personal rights. Freedom of movement
is both a right and a guarantee, and
even a prerequisite for the realization
of other rights. For example, freedom
of movement can be the necessary
basis for the effective implementation
of the right to education, the right to
work, the right to marriage and family,
etc. The introduction of martial law in
Ukraine gave impetus to the launch
of mechanisms for restricting human
rights, including the right to freedom
of movement, which is connected with
the ban on the travel abroad of persons
subject to military registration. As it
turned out, the Ukrainian legislation
was not at all ready for such a step, and
therefore, as a result, such a restriction
caused a wave of collisions and gaps
in it. In particular, the most questions
in practice in Ukraine are caused by
the departure abroad of such a category
of male citizens as persons permanently
residing in the territory of another
state. The second conflicting issue
is the possibility of leaving the codon
for women from October 1, 2022.

Key words: restriction of human
rights, derogation, martial law, right
to freedom of movement, conscripts.
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B. XomyreHKo,
KaHAUAAT eKOHOMIUHHX HayK, mpodecop,
Hes3aJsIeXXHUH Cy[OBHH eKCIepT

A. XomyreHKo,
JOKTOP eKOHOM{UHHMX Hayk, rmpodecop,
npogecop Kadenpu iHaHCiB
OpnecbKoro HaljoOHaJbHOTO €KOHOMIYHOTO yHiBepCUTETY

HOPMATHUBHO-ITPABOBE 3ABE3IIEYEHHS
CYAOBO-EKCIIEPTHOI AI4JIbHOCTI B YKPAIHI:
HEJOJIIKH TA HAITPIMKH IX YCYHEHHA

ITocranoBka nmpo6aemu. [To6ynosa
IPaBOBO! JIepKaBU Ta 3MiHA MapaiuTMH
IepPXKaBHOrO  yIpaBJiHHA  CIPHUSAJIH
(hOpMYBaHHIO CHCTEMH 3aXUCTy IpaB
i 3aKOHHUX iHTepeciB JAepKaBH, HOpH-
mnuHuX 1 Qisuunux oci6. [locaimosne
3MiLlHEHHSl Ta YCKJIaJHeHHS 3B’s3KiB
MK UMM Cy0’e€KTaMH 3yMOBHJO HeoO-
XIIHICTb BperyJ/IOBaHHSI B3aE€MOBIIHO-
CUH MiXX HHMMH 3 METOK 3MeHIIeHHS
BipOTiAHOCTI BUHUKHEHHS Ta CIPaBeIH-
BOTO PO3B’s13aHHS KOH(MJIIKTY iHTepeciB.
OcTaHHE CMOHYKae CTOPOHU KOH(JIKTY
3BepTaTHCs [0 Cydy Ta IPU3BOAUTH
J0 TOTO, 10 Y4YaCHHUKHU CYHOBOTO MPO-
uecy Bce uacrille [/ BiACTOOBAHHS
CBOIX iHTepeciB iHILiIOIOTP MPOBEIEHHS
CYIOBOI €KCIepTH3H. 3a pe3yJbTaTaMu
TaKUX TMpoLecyadbHUX [iH, SK Bimomo,
(OpMYIOTbCA  JOKYMEHTH-IOKAa3H, LIO
BUKOPUCTOBYIOTbCS [J11 BCTAHOBJIEHHS
ictunu. BopHouac, SIKicTb Takux HOKa-
3iB 3a/eXWUTb BiIl HU3KU (PaAKTOPIB,
OJHUM i3 SKHX € HOPMaTHBHO-IIPaBOBE
3a0e3neyeHHs €KCIepTHO! MisNbHOCTI,
sIKe BUCTYIA€ IPHUANYHOI OCHOBOIO /IS
NPOBELEHHS NOCJiIXKEHHS, 0(POPMJIEHHS
Ta Inepefadi EKCIEPTHOrO BUCHOBKY
00 cyLy. ¥ LbOMY KOHTEKCTi akTyaJi-
3Y€TbCS HEOOXiJHICTb YNOCKOHAJIEHHS
HOPMAaTUBHO-TIIPAaBOBOr0  3abe3Ne4yeHHd
eKCIIePTHOI IisJIbHOCTI.

AHani3 gocaigxkeHb Ta myOJiKa-
i, Cepen HayKOBLiB Ta MPaKTHUKIB He

NPUIMHSIOTBCS AUCKYCIl 110710 HAPSIMKIB
YIOCKOHAJIEHHST HOPMAaTHBHO-TIPABOBUX
i HayKOBO-METOMHUHHUX 3acaj eKCIIepPTHOI
nisitneHocTi. [lutanHs pmaHoi mpobsema-
TUKH, §Ki MalTb 0e3yMOBHHUH iHTepec
[J1sl HAYKY | TPaKTHUKH, 3HAULLIN Bigo6pa-
JKeHH$1, Hacamnepen y npausx B. I'. T'on-
yaperko, O. M. Kimwoes, O. A. Kpas-
yenko, 5. [. Mymuk, B. P. Octpominens,
[. A. [etposa, 1. B. [Tupir, M. 4. Cerai,
C. B. Crenanona, 0. b. ®opic ra iH.
3aBOSKH iX HayKOBHM 3100yTKaM BCTa-
HOBJIEHO, [0 BHUKOPUCTAHHSI TepMiHY
«HOPMaTHBHO-IIPaBOBE 3a0e3neyeHHs
CYIOBO-€KCIIEPTHOI  HiSIMBHOCTi»  HaH-
Oi/blll MOBHO i TOUHO BimoOparkae po3-
KPUTTS CYTi Ta 3MICTy BperyJ/JIOBaHHS
CYCMiJIbHUX BiTHOCHH Yy cdepi cymoBoi
€KCIIEPTHU3H 32 [JOMOMOTrO0 HOPUIUIHOTO
iHCTpYyMeHTapito.

MeTol0 crTaTrTi € TpPOBENEHHS
CHUCTEMHO-CTPYKTYPHOIO aHaJ/li3y HOp-
MaTUBHO-TIPAaBOBOTr0 3abe3MeueHHs eKc-
MepTHOI MiSNIbHOCTI, SKWUA O3BOJHUTH
BUSIBUTU Ta 3alpOIOHYBATH HaNpsIMKU
YCYHEHHSI HOro HelOoJiKiB i poraJjuH.

Bukian ocHOBHOro Marepiaay
gocaimxkeHHs. ExcrneptHe 3abe3sme-
YeHHsI TpaBocymisi 6arato B YoMy 3aJie-
JKaTh Bill HOpMaTHUBHO-NIpaBoro 3abe3re-
YeHHS CYHOOBO-€KCIIEPTHOI [isIbHOCTI.
3okpema 3rigHo 3 m. 14 4. 1 cr. 92 Kon-
CTUTYLil YKpalHM BHU3HAYeHHS 3acaj
CYIOBOl eKCHepTHU3W Mae 3JidCHIOBa-
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THCSl BHKJIIOUHO 3aKoHamu Ykpainu [1].
3 1BOTO BHXOOWTB, IO 33aKOHOIABELb
BHCOKO OL{HIOE pPOJib Ta 3HAYeHHs CYHO-
BOI €KCIepPTH3W Y 3MiHCHeHHI TpaBo-
cymnsg. Lle o6ymoB/a0e HeoOXigHICTh
3aCTOCYBaHHSI BHBayKEHOTO TIAXOLY JO
PO3poOKH, BIPOBAMKEHHS Ta pedopmy-
BaHHSI HOPMATHBHO-NIPaBOBOro 3abe3re-
YeHHSI CyI0BO-€KCIIEPTHOI MiJIbHOCTI.
BinmiTuMo, 10 HOpMAaTHUBHO-TIpa-
BoBa 0asa $iB/se co000W0 OpraHizauii-
HO-(DYHKUiOHAJbHUH 06pa3  CHUCTEMHU
CYIOBOI €KCIepPTHU3H, BHUPaXKEHHH 0pHU-
IUYHOI0O MOBOIO, Ta AKHWH Bimmosimae i
LiIbOBOMY TpH3HauYeHHI0. [Ipu 1BOMY
NpaBoBi HOPMHU 3a6e3nedyyoTb MOJIEJIO-
BaHHS SIK CaMOl CHCTeMHU CYIOBO-eKC-
NepTHO! AisibHOCTi, Tak i 11 migcuc-
TeM, HOPMYBaHHS Ta (hopMaJisaLitn
iX (YHKLiOHaNbHUX, OpraHizalilHUX
Ta iHpOpPMaLMHUX CTPYKTYP, a TaKOXK
caMi BUKOHYIOTb iH(popMalidHy (yHK-
mito. A oT cucteMa HOPMAaTHBHO-MPABO-
BOTO 3abesneyeHHs TIPEACTABJSIETHCS
K CYKYNHICTb 3aKOHIB 1 MNiA3aKOHHUX
HODMAaTHBHHUX aKTiB, $IKi CTBOpPIOIOTH
HOPMAaTHUBHO-MIPABOBe MoJie /s (PYHKIi-
OHYBAHHSI CHCTEMH CYLOBOI €KCIIePTH3H
Ta BUKOHAHHS HEI0 CBOT'O NMPU3HAYEHHSI.

IIpy upoMy mix HOpMaTHBHO-NPaBo-
BUM 3a0e3leyeHHsIM CYLOBO-eKCIepT-
HOl  [isiABHOCTI  PO3yMilOTh  Tpolec
CTBOPEHHSI Ta MiATPUMKH B NOTPiOHHUX
MeXKaX KOHCTPYKTHMBHMX Oprasisauiit
HOPMAaTHUBHO-(DYHKL{OHAJbHHUX XapakTe-
PHUCTHK CHCTEMM CYLOBOI €KCIIepPTH3H
3a J0TIOMOrol0 BIOPSIAKOBAHOTO BIIUBY
HOPMaTUBHO-TIPaBOBUX 3ac00iB.

IIpaBoBOI0 OCHOBOIO AiSIIBHOCTI CYH10-
BO-€KCIIEPTHUX YCTaHOB CJAYTYIOTb TaKi
npaBoBi NOKyMeHTH $K: KoHCTHTYyLis
Ykpainu, 3akoH Ykpainu «[Ipo cymoBy
€KCIIepTU3Y», 3aKOHOAABUi aKTH Pi3HUX
ranyseid npasa (KpumiHajbHW# mpo-
HecyaspHUH Koaekc Ykpainu, Llusinb-
HUH TIpoLecyasJbHHUU KOJIeKC YKpalHH,
Komekc aaMiHICTpaTHBHOrO CyHIOYHH-
ctBa Ykpaiud, [ocmomapcbkuil mpo-
necyasbHUH Komekc Ykpainu, Kogekc
YkpalHM TpO aAMiHICTpaTHUBHI mpaBo-
nopymeHHﬂ), a TakKoX Bimomui HakasH,
{HCTPYKLil Ta MiXKHapoaHi AOTOBOPH
B cepi CyLOBO-€KCNEPTHOI MiSlIbHOCTI
(taba. 1).

3 HaBeleHOTO TepesiKy HOPMaTHB-
HO-TIPABOBUX aKTiB, SIKUMH 3[iHCHIO-
€TbCS TpaBOBe pEryJIOBaHHS CYJO-
BO-eKCIIEPTHOI MisiIbHOCTI B YKpaiHi,

Tabmuug 1
HopmaTuBHO-npaBoBe 3a0e3MeyeHHs CyA0BO-eKCHEPTHOI AislIBHOCTI
Pery-
JIbOBaHi HopMaTHBHO-IIpaBOBi aKTH
aCIeKTH
1 2

1. ®yHKUiOHYBaHHS iHCTUTYTY
CYLOBOI €KCIIEPTH3H

3nopoB’s Big 17.01.95 p. Ne 6;

1. Koncrutyuis Ykpainu Big 28.06.1996 p. Ne 254k /96-BP;

2. 3akoH Yxkpainu Bix 25.02.1994 p. Ne 4038-XII «[1po cynoBy ekcrepTHsy»;
3. [Tocranosa Ka6inery MinicTpis Ykpainu Bix 2.07.2014 p. Ne 228 «I[Ipo
3aTBepKeHHs [losoxxeHHs1 npo MiHicTepcTBO OCTULIT YKpalHuU»;

4. Mocranosa Kabinery MinictpiB Ykpainu Big 28.10.2015 p. Ne 878 «IIpo
3atBepaKeHHs [losiokeHHs1 mpo MiHicTepcTBO BHYTPILIHIX CrIpaB YKpaiHu»;
5. Posnopsimkennsm Ka6inery MinictpiB Ykpainu Big 18.02.1993 p. Ne 109-p;
6. Hakas Anminicrpauii [lep:kaBHOI HPUKOPHOHHO! CJIYXKOW YKpalHH B
11.08.2010 p. Ne 617 «I1po 3atBepmxeHHst [TosoxkenHs npo ['os0BHUE excniepT-
HO-KPUMiHaJliCTUYHUH LeHTp Jlep2KaBHOI IPUKOPAOHHOL C/1y2KOU YKpaiHu»;

7. ITosoxKeHHs1 po 610PO CYyAOBO-MeIUUYHOI eKCIEePTH3HU yINpaBJliHb 0X0OpO-
HU 310pOB’s 0OJACHHX BHKOHAaBUMX KOMiTeTiB Ta pecrnyO6JiKaHCbKe 610po
(ABToHOMHOI Pecny6uiku Kpum), sateepakene MiHicTepcTBOM OXOPOHH
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2. TlpouecyanbHi acnekTH Mpu3HAUeHHs, IPOBEAEHHs], OPOPMJIEHHS Pe3yNbTATiB | BUKOPUCTAHHS CYJOBUX €KCIEPTHU3

1. KpuminanbHo-npoliecyanbHui Koneke Ykpainu Bin 13.04.2012 p. Ne 4651-V];
2. lluBisbHUH nIpoLecyanbHUN Kofieke YKpaiuu Bin 18.03.2004 p. Ne 1618-1V;
3. Tocropapcekuidl TpolecyatibHUH KopmeKe YkpaiHd Bim 06.11.1991 p.
Ne 1798-XII;

4. Kopmekc aaMiHicTpaTHBHOTO cymouyMHcTBa Ykpainu Bin 06.07.2005 p.
Ne 2747-1V;

5. Kopmexe Yxpainu npo agminictpaTtuBHi npasonopymenHs Big 07.12.1984 p.
Ne 8073-X;

6. MutHunit kogeke Ykpainu Big 13.03.2012 p. Ne 4495-VI;

7. 3akoH Ykpaiuu «[Ipo cymoBy ekcrneptusy» Bin 25.02.1994 p. Ne 4038-XII;
8. Hakas MinictepcTsa roctuuii Ykpainu sig 8.10.1998 p. Neb3/5 «IIpo
3aTBepI’KeHHsI [HCTpyKLUii Mmpo TpH3HAueHHsS Ta MPOBeIEHHS CYNOBHX eKC-
TIePTH3 Ta eKCIePTHHUX JOCTiKeHb Ta HayKoBO-METOIMUHNX peKOMeHAalii
3 MUTaHb IATOTOBKH Ta NPHU3HAYEHHS CYNOBHX €KCIIEPTH3 Ta €KCIIEePTHHX
JIOCJIIIPKEHb»;

9. Hakas MinictepcTBa BHYTpIllHIX crpaB Ykpainu Bix 7.07.2017 p. Ne 591
«ITpo 3arBepmkenHst IHCTpPyKUii 3 opraHisauil npoBeaeHHsT Ta 0HOPMIIEHHS
eKCIepTHUX MpoBa/KeHb Yy Mifposziiax ExkcneprHol ciayx6u MinicTepcTBa
BHYTPILIHIX clIpaB YKpaiHW»;

10. Hakas Cuyx6u 6e3nexu Ykpaiuu Bix 29.05.2015 p. Ne 371 «IlIpo
3aTBepMKeHHs [HCTpPyKUil Mpo MpHU3HAuUeHHS Ta MPOBEIEHHS CYNOBUX
eKCIIepTH3 Ta eKCHepTHUX mocaimxkeHbp B cucteMi Cayx6u Oesmeku
Yxpainu»;

11. Hakaz MinictepctBa BHYTpiluHiX cmpaB ¥YkpaiHu Bix 18.11.2013 p.
Nel109 «IlIpo saTBepmxeHHs IHCTPYKIIl PO MOPSAOK MPOBEIEHHS CYHLOBHX
eKCIIePTH3 Ta eKCIePTHHX AOCHKeHb MACIOPTHUX AOKYyMeHTIB ['0/loBHHM
€KCIePTHO-KPUMIHAMICTUYHUM 1eHTpoM JlepKaBHOI MPUKOPAOHHOI CJyKOU
YxpaiHu»;

12. Hakas MinictepctBa oxoponu 3mopoB’st Big 17.01.95 p. Ne 6 «IIpo
3aTBep/KeHHs [HCTPYKLIT PO NpoBefleHHS Cy0BO-MeIUYHOI eKCIIePTHU3N;
13. Hakas Minictepctsa octuuii Ykpainu sig 12.12.2011 p. Ne 3505/5
«IIpo sarBepakeHHs IHCTPyKLil Npo 0COGJMUBOCTI 3AiHCHEHHS CYAOBO-€KC-
MepTHOI AiSIBHOCTI aTeCTOBAHWMM CYLOBUMH €KCIIEPTaMH, 10 He Tpalio-
I0Th Y IepXKaBHUX ClELiaNi30BaHUX €KCIEePTHUX YCTaHOBAX»;

14. ITocranosa nienymy Bepxosroro Cyny Ykpainu Big 30.05.1997 p. Ne 8
«IIpo cynoBy ekcrnepTH3y B KpUMiHa/bHUX i LMBIJIbHUX CIIpaBax»;

15. TToctanoBa Bumoro rocmopapcbkoro cyny Ykpainu Big 23.03.2012 p.
Ne 4 «[Tpo nmesiki mUTaHHS MPAKTHKU NPU3HAUEHHS CYLOBOI €KCIIEPTH3H»;
16. IlocranoBa mieHymy Buioro cneuianizoBanoro cyny YKpaiHd Big
17.10.2014 p. Ne 10 «IIpo 3acTocyBaHHS cynaMu 3aKOHOJABCTBA MPO CYIO-
Bi BUTPATH y LUMUBIJIBHUX CIIPaBax»;

17. Iadopmauifinuil sauct Buuoro rocmomapcbkoro cyny YkKpaiHH Bin
16.11.2001 p. Ne 01-8/1227 «Ilpo mesiki MUTaHHS TIPU3HAYEHHS i MPO-
BEJIEHHS CYIOBOI €KCIIEPTHU3U Y 3B’A3Ky 3 NPUHHATTAM 3aKOHY YKpaiHW
«[Tpo ouinky mailHa, MalHOBUX MpaB Ta NpodeciliHy OLiHOYHY Hi/IbHICTB
B YKpaiHi»;

18. Iudopmauinnuii snuct Buuioro rocmomapcbkoro cyny YkpaiHu Bif
04.06.2008 p. Ne 01-8/348 «Ilpo nesiki muTaHHA, MOB’A3aHi 3i cTpoKaMu
TIPOBEJIEHHS] CYJIOBHUX €KCIIEPTH3Y;
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1. Hakas Minictepctsa toctuuii Ykpainu 03.03.2015 p. Ne 301/5 «IIpo
3atBepiKeHHs [TosioxkeHHs nmpo LleHTpasbHY eKcrnepTHO-KBasi(ikaliHy Ko-
micito mpu MiHicTepcTBi TocTHLIT YKpalHU Ta aTecTalilo CyIOBHX €KCIIEPTiB»;
2. Hakas MinicrepcTBa BHYTpilHIX crnpas Yxpainu Bin 21.09.2020 p. Ne 675
«[Tpo 3atBepmkenHs [losoxenns npo Excrieprao-kBasidikauiiny komicito MBC
Ta MOPSIIOK TPOBEJIEHHST aTecTallil CynoBUX eKcrepTiB EkcriepTHoi ciry:k6n MBCy;
3. Hakaz Cayx6u Ge3neku Ykpainu Bim 24.12.2014 p. Ne 855 «Ilpo 3a-
TBepAKeHHs [losioxkeHHs1 Npo ekcnepTHO-KBaJidikauifiny KoMicito Cayx6u
6e3nekn YKpaiHU Ta aTecTalild CyIOBHUX eKCIIepTiB»;

4. Hakas Jlep:kaBHOI IPUKOPAOHHOI c.1yk0u YKpainu Bix 23.11.2010 p. Ne 891
«IIpo 3atBepmkenHsi [losoxkeHHst mpo ExcrnepTHo-kBasidikalifiHy KoMicito Ta
aTecTalljfo CyIOBUX eKcrepTiB JlepKaBHOI PUKOPAOHHOI CJyKOU YKpalHU»;
5. Hakas MinictepcTBa oxoponu 3n0poB’s Big 20.07.2018 p. Ne 1361 «IIpo
3aTBepKEHHS HOPMAaTHBHO-NPAaBOBHUX aKTiB IOAO IpPOBeJEeHHs aTecTalil
Ta MPUCBOEHHS KBaJidikawii cynoBoro ekcrnepra i KaniikauitHUX KiaaciB
CYIOBO-MeINYHHUM eKClepTaM Ta 1o36aBjeHHsl KBaJidiKalil cynoBoro exc-
nepta i kBanmiikaiHUX KJaaciB CyLOBO-MeIUUHUX €KCIEepPTiB»;

6. Haxas Minictepcrsa octuuii Yxpainu 30.12.2011 p. Ne 3660/5 «IIpo 3a-
TBepIKeHHs [TopsinKy mprcBoeHHs KBasi(iKaliHHUX KIaciB CyIOBUX €KCIIEpPTiB
NpaliBHUKAM HAyKOBO-IOCJIIHUX YCTaHOB CYAOBHX ekcrepTu3 MiHicTepcTBa
IOCTHLIT YKpaiHH»;

7. Haxas Minicrepersa toctuuii Ykpainu 19.04.2012 p. Ne 611 /5 «IIpo 3atsep-
mxeHHs1 JloBinHMKa KBagi(hikalifHUX XapaKTepUCTHK MOocaj MpaliBHUKIB Hay-
KOBO-IOC/IHAX YCTaHOB CYNOBHX eKcrepTu3 MiHicTepcTBa IOCTHLIT YKpaiHu»;
8. Hakas Minictepcrsa toctuuii Yxpainu 29.03.2012 p. Ne 492 /5 «IlIpo 3a-
TBeplkeHHs1 [lopsinky BeneHHsI Jlep:KaBHOrO peecTpy aTeCTOBAHUX CYIOBUX
eKCIIepTiB»;

1. 3akon Ykpaiuu Bin 25.02.1994 p. Ne 4038-XII «I1po cymoBy eKCriepTH3y»;
2. KpuminasnbHo-TipoliecyanbHHi Koneke YKpainu Bin 13.04.2012 p. Ne 4651-VI;
3. LuBinbHut npouecyasbHui Kofeke Ykpainu Bix 18.03.2004 p. Ne 1618-1V;
4. Konekc YxpaiHu npo aaMiHicTpaTBHI npasonopyiuenHs Big 07.12.1984 p.
Ne 8073-X;

5. Kpuminanbuuil kogeke Ykpainu Bix 05.04.2001 p. Ne 2341-I11;

6. Hakas Minictepcta roctuuii Ykpainu 03.03.2015 p. Ne 301/5 «IIpo
3atBepmKeHHs [TosioxkeHHs mpo LleHTpasbHY eKcrepTHO-KBani(ikaliiHy Ko-
micito mpu MiHicTepcTBi I0CTHIIT YKpalHU Ta aTecTalilo CyIOBUX eKCIIePTiB»;
7. Hakas MiHnicrepctBa BHyTpimHIX cripaB Ykpainu Bin 21.09.2020 p. Ne 675
«[Tpo 3arBepmxennst [Tonoxkennst npo ExcneprHo-kBanidikaujiiny komicito MBC
Ta TIOPSIOK TIPOBEIEHHS aTecTallil CynoBuX ekcreptiB ExcnieptHoi cyk6u MBCy;
8. Hakaz Ciyx06u Gesneku Ykpaiuu Bim 24.12.2014 p. Ne 855 «Ilpo 3a-
TBepmKeHHs [TooxkeHHs TIpo eKcrepTHO-KBadgidikauiiHy KoMmicito Ciary:k6u
Ge3nekn YKpaiHU Ta aTecTalilo CyJOBHUX eKCIepTiB»;

9. Hakas Jlep:xaBHol IPUKOPAOHHOI ¢/1yx01 YKpainu Bin 23.11.2010 p. Ne 891
«IIpo 3arBepmxenHs IlosoxenHs npo ExcneprHo-KBaniikauifiny xomicito Ta
aTecTaljlo CyIoBUX eKcrepTiB JlepKaBHOI IPUKOPAOHHOI C/I1yKO0U YKpaiHu»;
10. Hakasz MinictepctBa oxoponu 3mopos’s Bim 20.07.2018 p. Ne 1361
«IIpo 3aTBepmKeHHS HOPMATHBHO-NPABOBUX aKTiB 100 MPOBELEHHS aTec-
Tauil Ta MPUCBOEHHS KBagiikalil cymoBoro exkcrepta i KBasichikauiltHuX
KJaciB Cy10BO-MeIUYHHUM eKcllepTaM Ta 1o30aB/eHHs KBaJidikalil cyroso-
ro excrepra i KBajiiKaliHUX KiaciB CynOBO-MeIUYHHUX €KCIEPTIB»;
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5. HaykoBo-meToauune 3abesnedyeHHst

CYIOBO-eKCIIEPTHOI AiSIIbHOCTI

1. 3akon Ykpainu Big 26.11.2015 p. Ne 848-VIII «IIpo HaykoBy i HayKoBO-
TeXHIYHY HiSiNBbHICTb»;

2. Hakas Minictepctsa roctuuii ¥Ykpainu sin 27.03.2012 p. Ne 470/5 «Ipo
3aTBepikeHHs1 [lo/I0XKeHHSI PO HAayKOBO-KOHCYJNBTATHBHY Ta METOAHUHY
pany 3 npobJsieM CyfoBOi eKcrepTH3u npu MiHicTepcTBi OCTULIT YKpalHU»;
3. [locranoBa Ka6inety MinicTpiB Ykpaiuu Bin 16.11.1994 p. Ne 778 «I1po
3atBepmxeHHs [losoxenns npo Koopnunauifiny pamny 3 mpobJsem cymoBol
ekcriepTusn pu MiHicTepcTBi 0CTHLIT YKpalHN»;

4. Tloctanora Kabinety MinicTpiB Ykpainu Big 2.07.2008 p. Ne 595 «IIpo
3aTBeplkeHHda [lopsaaxy arecrauil Ta Aep:KaBHOI peecTpallil METOAMK IIpo-
BEJIEHHS CYIOBUX €KCIEPTH3»;

5. Hakas Minictepersa toctuuii Yxpainu sin 4.02.2010 p. Ne 223 /5 «IIpo 3a-
TBepkeHHs [TopsiiKy BHKOHAHHSI HAayKOBO-IOCJIIHUX POOIT y HAaYKOBO-LOC/IIA-
HHX yCTaHOBaxX CyI0oBHX eKcrepTu3 MiHicTepcTBa I0CTHLIl YKpaiHU»;

6. Hakas Minictepctsa toctuuii Ykpainu in 30.07.2010 p. Ne 1722 /5 «IIpo
3aTBep/KEHHS IMepesiiKiB peKOMeHA0BaHO! HayKOBO-TEXHIYHOI Ta JOBiAKOBO!
JIiTEpaTypH, L0 BUKOPUCTOBYETHCS Mifl UaC MPOBEAEHHS CYyI0BUX EKCIIEPTH3Y;
7. Hakas Minictepctsa toctuuii Ykpainu sig 03.02.2020 p. Ne 335/5 «Ilpo
3aTBepKeHHs [lopsinky NpoBefeHHSI peLleH3yBaHHS BHUCHOBKIB CYHOBHX
€KCIIePTiB»;

6. ®inancose 3abe3neyeHHs
CYIOBO-eKCIIePTHOI AiSIIbHOCTI

1. 3akon Ykpainu Bix 25.02.1994 p. Ne 4038-XII «[Ipo cynoBy exkcrepTusy»;
2. TTocranosa Ka6inery MinictpiB Ykpaiuu Big 01.07.1996 p. Ne 710 «IIpo
3aTBeplKeHHs IHCTpyKuii mpo mopsmok i posmipu KommeHcauil (Bimmko-
NlyBaHHs1) BHTPAT Ta BWIUIATH BHHArOPOMHM 0CO0GAM, W0 BUKJIMKAKTHCH 10
OpraHiB [OCYZOBOTO pO3C/ifyBaHHS, NPOKYpaTypH, CyLy abo [0 OpraHis,
y IpPOBa/KeHH] SKUX Nepe0yBalOTh CIIPaBU NIPO aAMiHiCTPATHBHI IpaBOIOPY-
lLIeHHsl, Ta BUIVIATHU JePKaBHUM Cllellia/li30BaHUM yCTaHOBaM CYAOBOI eKc-
MepTHU3U 332 BUKOHAHHS iX MpaliBHUKAMHU (PYHKLiH eKClepTiB i crewiaicTiBy;
3. IocranoBa Kabinery MinictpiB Ykpainu Bix 27.07.2011 p. Ne 804 «IIpo
YMOBH OIJIaTH IpaLl NPaLiBHUKIB A€pKaBHUX CIIeL{a/li30BaHUX YCTAHOB CYI0BUX
€KCITePTH3»;

4. Mocranosa Ka6inery MinictpiB Ykpainu Bix 30.03.2011 p. Ne 314 «Jle-
SKi MUTaHHA HaJaHHS IMJATHUX MOCJYT HAYKOBO-IOC/JIIHUMH yCTaHOBaMH
cynoBux exkcnepTtus MiHicTepcTBa IOCTULI».

BUAHO, L0 BiH € JOCUTb po3rajyxe-
HUM [ TakuM, L0 peryMiaMeHTye pisHi
HanpsIMKu 3a0e3NeuyeHHsl CYHOBOI eKc-
neptru3u. Pasom 3 TUM, cepel HAyKOBILIB
i MpakTHKIB TPUBAIOTh AMUCKYCil L1010
HeOOXiNHOCTI yNOCKOHaJeHHSI HopMa-
THUBHO-TIPAaBOTO  3abe3MedeHHs  CYyJIO-
BO-eKCIepTHOI mistabHocTi. [lepir 3a Bce
HeoOXiZHO BiAMITHTH, 110 YUHHUH 3aKOH
Yxpaiuu «[Ipo cymoBy excrmeptusy»
6yB NpUHHATHH 11e 28 pokiB ToMy i Ha
CbOTOJIHI 3HAaYyHA YacTHHA HOro MOJIo-
JKeHb T0Tpebye CYTTEBOrO OHOBJIEHHS
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3 MEeTOI0 BCTAaHOBJEHHS HOBUX IiaXo-
IiB 10 3AiUCHEHHS CYIOBO-eKCIEePTHOI
HisiIbHOCTI, 1110 06YMOBJIEHO MiKHapO[-
HUM JOCBiIOM HOPMAaTUBHO-IIPaBOBOrO
peryJiloBaHHsl Takol AisiIbHOCTI Ta Mpak-
THUKOIO NTPOBEeEeHHS CYJIOBUX €KCIIepTHU3,
a TaKOX TMPAKTHUKOI MdislIbHOCTI CYI0-
BO-€KCIIePTHUX yCTaHOB [2].

OcHOBHI MIPOMO3HUL1 HayKOBLIiB
Ta MPAKTHKIB IIOAO YAOCKOHAJEHHS HOp-
MaTUBHO-TIPABOBOr0 3abe3NeyeHHst Cylo-
BO-€KCIIEPTHOI [iSIbHOCTI IpeACTaBJEH]
B TabuLi 2.
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Tabauuga 2
Y3araabHeHH! aHaJi3 OKpeMHX HayKOBHX Ipalb OO0 HAIPAMiB
YIOCKOHAJIeHHS] HOPMaTHBHO-NIPaBOBOTO 3a0Ge3mneyeHHs Cyd0BO-
€KCIepTHOI AisnbHOCTI B YKpaiHi

ABTOp OcHOBHi HampsaMH
1 2

1) yHiixauis HOPMaTHBHO-TPAaBOBOrO DEryJIOBAHHS CYCIiJbHUX BiIHOCHH
y cepi excrepTHOro 3abe3nedyeHHsI NPaBOCYLIs;

2) 3anmpoBa/KEHHs] OHOBJEHMX — 3DO3YMIJIHX, CIIpaBeIJMBHX i 0OIDYHTOBa-
HUX NiIXOAIB y cpepi AepKaBHOIO peryJ/0BaHHS CyJ0BOI eKCIepTH3Y;

3) 3anmpoBajUKEHHsI €IMHOrO Cy6'eKTa, BiAMOBiZaibHOrO 3a (hOPMyBaHHS 3a-
raJibHUX 3acaf [epKaBHOI MOJMITUKH Y cepi eKcrnepTHOTo 3abe3neueHHs Mpa-
BOCYALS;

4) Bpery/oBaHHs Ha PiBHi 3aKOHY 3arajlbHMX MUTaHb AisIBHOCTI BCiX Cy6 €K-
TiB CyIOBO-eKCIEPTHOI AisJIbHOCTI;

5) BM3HAYEHHsI MPIOPUTETHUX HAMPAMIB PO3BUTKY CYNOBOI €KCIEPTHU3H;

6) €IMHUX BUMOT [0 NpeaCTaBHUKIB BiOBiAHOI NpodeciiHOI CNiJIbHOTH;

1) HeoOXigHO NpUHHATH 6a30BUE 3aKOHOMPOEKT, 3riIHO i3 Cy4aCHUMH CBiTO-
BHMH Ta €BPOINEHUCHKUMH BUMipaMu;

2) TMO0IaHHS MOHOIIOJT 1€PKaBU Ha MPOBEIEHHS CYNOBHUX €KCIePTH3;

3) CTBOpEHHS Ji€BUX OPraHiB €KCIEPTHOTO CaMOBPSILYBaHHS;

4) po3poGJ/ieHHsI Ta BIPOBA[KEHHs METOAUK CYNOBUX €KCIIEPTH3 i3 3a/yueH-
HAM (paxiBLiB i HAYKOBLIB BiANOBIIHUX Tajsy3ell HayKH, TeXHiKH, MUCTELTBA,
pemecd;

5) 3ampoBaKeHHs MPOLeNyPH PeleH3yBaHHs BUCHOBKY eKCrepTa;

6) 3MiHM B TArOTOBLI ¥ aTecTalii CyI0BUX €KCIepTiB;

B.I. Anekceiuyk H.M.
Txauenko [3]

B. A XKypasens [4]

1) BnpoBamkKeHHs HOBOTO (a30BOro 3akoHy — 3akoHy Ykpainu «[Ipo ekc-
nepTHe 3a6e3NedyeHHs NpaBoCyas B YKpaiHi»;

2) BIPOBaIXKEHHSI OIHO3HAYHOrO TEPMiHOJOMYHOTO BU3HAYEHHSI MOHSTTEBO-
ro amapary y 6a3oBoMy 3aKoOHi;

3) po3MexyBaHHS HA 3aKOHOABYOMY OPTaHi3alilHi aCleKTH eKCIePTHOTO
3abe3neyeHHs MpaBoCynls B YkpaiHi, Ta mpolecyasbHi OCHOBU CYAOBO-
eKCIePTHOI AiSIbHOCTI, LIASAXOM MPUUHATTS 6Aa30BOTO 3aKOHY;

4) BNpPOBAKEHHsI CBITOBMX CTaHAAPTIB 3MIHCHEHHSI CYN0BO-eKCIEpPTHOI [i-
SIBHOCTI;

0. M. Kioes [5]

1) pernamentauis (QyHKIiOHyBaHHS CHCTEMH HeIepP’KaBHUX CYAOBHUX €KC-
NepTiB CTBOPEHHAM TaKOl CUCTeMH BHHATKOBO Ha 06asi IOpPUAMYHHX OCi0,
3 UiTKOIO OpraHi3ali€ld KOHTPOJIIO SIKOCTI MPOBeNeHHS CYyNOBUX €KCIEPTU3
I eKCIepTHUX [OC/iIKeHb NpaLiBHUKAMH Ta BH3HAUEHHSIM MeX IXHIiX Io-
BHOBAK€Hb;

2) CTBOPEHHS PiIBHUX YMOB (DyHKUiOHYBaHHS HeJePXKABHUX | 1€PIKaBHUX Cy-
J0BO-€KCIePTHUX YCTaHOB LIJISIXOM aKpeIuTalil 3a Mi>KHapOJHUMH CTaHAap-
tamu skocti ISO 17025, 17020, 17024;

3) HOPMYBaHHSI MMTAHHS IIOJO0 MPOBEIECHHS TAK 3BAHUX «DELEH3ik» BUCHOB-
KiB CYIOBHX €KCIIepTiB TPeTiMU 0coOaMu;

4) yHiikalis HayKOBO-METOAUYHOTO 3a0e3MeYeHHs NiANbHOCTI CYJIOBHX €KC-
NepTiB, K Jep:KaBHUX, TaK i HeepKaBHUX CYL0BO-€KCIIEPTHUX YCTAHOB;

5) BUK/IOYEHHS i3 3aKOHOJABUOrO MOJIS 3aCTapiMX MOHATb HOAATKOBOI Ta
MOBTOPHOI €KCIIEPTH3H, OB’ SI3aHUX i3 COLiaTiCTUUHUM CIOCOOOM 3MiHCHEHHS
npaBoCyas;

K. M. KoBaJsboB [6]
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E. B. CimakoBa-€ppemsin [7]

1) BrpoBamKeHHs HOBOTO 6a30BOr0 3aKOHy — 3akoHy YkKpainu «[Ipo ekc-
nepTHe 3abe3ledyeHHs] NpaBoCcyllsl B YKpaiHi»;

2) HagaHHA y HOBOMY 3aKOHi TJyMadyeHHs OCHOBHMX TepMiHiB (akpeamrTa-
L5l Cy0BO-EKCIIEPTHOI YCTAHOBH; BaJlifallisi eKCIepTHUX METOAMK; AepKaBHa
crielljasizoBaHa CyfOBO-€KCIIepTHAa yCTaHOBA; Jep:KaBHUH CYNOBHUH eKCIIepT;
eKCIlepTHa iHiljaTHUBa; eKCIepTHa CIeLiaJbHICTb;, eKCIepTHe AOCJiIXKEeHHS;
ekcrepTHe 3abe3rneyeHHs MPaBOCYLAS; 3pa3Ku AJIsl IPOBEIEHHS CYIOBOI eKC-
NepTHU3H; KBaJsi(ikalis CyooBOro eKCIepTa; Helep:KaBHa CyHNOBO-eKCIepTHa
yCTaHOBa; 06’€KTH CYHOBOI eKCIIePTHU3H; MpeaMeT CYLOBOI eKCIepPTU3H; MPHU-
BaTHUH CyJ0BUH eKCIIepT; pPelleH3is Ha BUCHOBOK eKCIlepTa; Clellia/bHi 3HaH-
HSl; CYy[OBa €KCIIepTH3a; CYAOBUHM eKCIepT; CyAOBO-eKCIlepTHa islJIbHiCTb;
ynoBHoBaxeHa ocoba (opran) Towo);

3) BU3HauYeHHs y HOBOMY 3aKOHi NIPAaBOBHX, OPraHi3alifiHMX Ta (DiHAHCOBHX
3acaj eKCHepTHOro 3abesneueHHs MPaBOCYALsl, CTATyC i CUCTeMH Cy0 eKTiB
CYIOBO-eKCIEPTHOI Mi/IBHOCTI, MOPSAKY 3HiHCHEHHS CAaMOBpPSILyBaHHS CY-
JIOBUX eKCIepTiB B YKpaiHi, MaTepia/bHO-cOLiasbHe 3a0e3MeueHHs], OMJIaTH
npatli, rapaHTiil OisiJIbHOCTI CyOBUX €KCIIEpTiB;

M. T. Ulep6akos-
cbKul [8]

1) yHiikauisi sakoHOmABCTBA 1IOA0 MPU3HAYEHHS Ta MPOBAIKEHHS CYH0BOT
eKCIePTU3H;

2) yTouHeHHs cy6 e€KTiB MIPOBEIEHHSI €KCIIEePTH3H;

3) BU3HAYMTH BUMAIKK 000B’I3KOBOIO MPOBEIEHHS eKCIePTH3H;

4) 3aK0HONABYO peasisyBaT¥ NPHMHLMII 3MArajbHOCTi, IPOrOJOLIEHHH Yy BCiX
BHAAX CYLOYMHCTBA,;

5) po3MpPUTH (QYHKLIKO crenjagicTa B 30UpaHHi J0Ka3iB — 00’ €KTiB eKcrepT-
HOTO JOCJIiJKEHHS.

[IpoBenenuii anHami3 OKpeMuX MpO-
MO3ULIH HAYKOBLIB Ta MPaKTHUKIB L1010
HeoOXifIHOCTI YJOCKOHaJIeHHsI HOpMa-
THBHO-TIPABOBOTO 3a0e3rneueHHsl CY/I0-
BO-eKCIEPTHO!  MAiSIIBHOCTI  JO3BOJIUB
HaM BHU3HAUWUTH MPIOPUTETHI HANpPSMKH
pedopMyBaHHS Mil040l CHUCTEMH HOpMa-
THBHO-NIPAaBOBOTO 3abesneuyeHHs. Tax,
Ha Hally AYMKY, [EepIIUM HampsiMKOM
YIOCKOHAJIEHHS HOPMAaTUBHO-MPABO-
Boro 3abesneyeHHsl € NPUHHATTS 6a3o-
BOTO 3aKOHY ILIOAO CYHOBO-€KCIEPTHOI
HisIIBHOCTI 3 ypaxyBaHHSIM €BpOINeH-
CbKMX I[IPaBOBHX HOpPM 1 CTaHIapTiB
3 METOl0 CTBOPEeHHSI YMOB [Jsl HaJjexX-
HOrO Ta e(peKTUBHOTO €KCIepPTHOro
3abe3neueHHsi npasocyans. Jpyrum
HanpsIMKOM € VHi(ikauisg mnpouecyaJsib-
HOTO 3aKOHOJABCTBAa YKpaiHW Ta Mil-
3aKOHHUX HOPMATHUBHUX akKTiB I10J0
NpU3HAUEHHS | TPOBEIEHHS CYIOBUX
eKCIIepTH3 Ta BHU3HAYEHHSl PiBHUX

MOKJIUBOCTEH BCiX CYHOBHUX eKCIepTiB
y IpOBeNeHHI pI3HUX BUMAIB CYIOBHUX
ekcnepTus. HacTynHuM  HampsiMKoM
YIOCKOHAJIeHHS, HAa Hally AyMKY, Mae
OyTH BIPOBAMXKEHHS €IUHUX BHUMOT
mono piBHA mnpodeciiHOl MiATOTOBKU
ekcnepTiB, po3pobseHHs | 3amnpoBa-
[OKEHHS €IMHUX CTaHIAPTIB OLIHKHU 1X
KBaJli(hikaliiHOTO piBHS, a TaKOX €Iu-
HUX TifCTaB [ MOPSAKY HPUTSATHEHHS
CYLOBHX €KCIEepTiB [0 JAWCUUIIIHAP-
HOI BiAMOBiNAMbHOCTI CIpaBelIUBUM
KoJleriaJbHAM Ccy0 eKToM. UYeTBepTHUM
HanpsIMKOM € 3a0e3leuyeHHs] TapaHTii
He3aJIe’KHOCTi CY[OBOTO eKCIlepTa, 0Co-
6JMBO B KOHTEKCTi HOTO MaTepiajbHOro
i couiasbHoro sabesmneuenHd. I ocras-
HiM, ajle He MeHI BaKJHBUM HampsiM-
KOM € po3pobJieHHS Ta BIIPOBAIKEHHS
HOPMATHUBHO-TIPABOBOTO  PEryJIIOBaHHS
CHUCTEMH CAMOBPSITYBaHHS CYLOBHX €KC-
nepTiB B YKpalHi.
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BucHoBku. IlincymoByoun 3a3na-
YHMO, 110, HE3BaXKAIOUHU Ha HasBHI My0.Ii-
Kalli HayKOBIIiB Ta NPaKTHKiB, HOPMAaTHB-
HO-TIpaBoBe 3a0e3leuyeHHs] eKCIepTHO!
HistbHOCTI B YKpalHi € HOCHUTb poarany-
’KeHUM Ta HeysromxxkeHuM. Hampuknag,
npouecu (yHKLIOHYBaHHS iHCTUTYTY
CYHOBOI eKCIEepTHU3H perJaMeHTYe CiM
OCHOBHMM HOPMaTHBHO-TIPaBOBUX aKTiB,
a (PYHKLIOHYBaHHSl [HCTUTYTy CYIOBOL
€KCIIepTH3X — B3araji BiCIMHaQUSATb.
Kpim TorO, OKpeMmi ToJsioKeHHS € 3acTa-
piIUMH, BOHH AYyOJIOIOTbCS Ta Hepinko
cymepeuyaTtbh OQHE ORHOMY. Yce e CBin-
YUTb PO HEOOXiMHICTb PO3POOKU 3aX0/iB
i3 ymockoHaNeHHS HOPMAaTUBHO-IIPABO-
BOTO 3a0e3neueHHs] €KCIepPTHOI disi/ib-
HocTi B YKpaiHi. [IpioputeTHuMu cepen
TaKUX HalpsIMKiB €: NpUHHATTS 6aso-
BOI'O 3aKOHY LIOA0 CYHOBO-eKCIEPTHOI
JiSNBHOCTI; yHi(iKalLis npouecyasbHOro
3aKOHOJABCTBA YKpaiHUM Ta TiA3aKOH-
HUX HOPMATHBHHMX aKTiB IIOJ0 MpH3Ha-
YeHHS i NpOBeleHHs CYNOBHUX eKCIlep-
TH3; BIIPOBAIKEHHS €IMHNAX BUMOT 1100
piBHS mpodecifiHOl MiArOTOBKU eKcrep-
TiB; 3a0e3meueHHs] TapaHTiH He3alexX-
HOCTi CYHOBOTO €KCIllepTa; po3pobseHHS
Ta BIPOBA[KEHHS HOPMATUBHO-IIPABO-
BOTO PEryJIIOBaHHS CHCTEMU CaMOBPSILY-
BaHHA CYNOBHX €KCIepTiB B YKpaiHi.

¥ cmammi akmyaai308aH0O 3HAUEHHA
HOPMAMUBHO-NPABO8O20 3abesneuenns
ekcnepmmuoi OisnbHOCmi, siKe € ropu-
JuuHoto 0CHOBOI 30iliCHeHHs 8i0nosio-
HUx npoyecyarvrux 0iti. Brazano Ha
nopmy Koncmumyuii ¥xkpainu, y axii
nioKpecieHo poab ma 3HAUeHHs CYO080i
ekcnepmu3au Yy 30ilicHeHHi npasocyoos.
Hasedeno  susmauenws  Hopmamus-
HO-Npasosoi 6a3u ma HA2OAOULEHO HA
momy, ui0 npasosi Hopmu 3abeaneuy-
oMb MOOEAIOBAHHA AK CAMOI cucmemu
cy0oso-eKcnepmmoi OiinbHOCME, MAK i ii
niocucmem. Poskpumo Oeiniuii mepmi-
HIB «CUCMEMQ HOPMAMUBHO-NPABOBOO
3abe3neueHHs» ma <«HOPMAMUBHO-NPA-
gose 3abesneuenHs Ccydoso-excnepm-
Hol OdisinbHocmi». Buanaueno npasosy
OCHOBY OLAAbHOCMI CYO0BO-EKCNEPMHUX
ycmanos. CucmemamusosaHo HoOpma-

musHo-npasose  3abeaneueHHs  cyoo-
80-ekcnepmmol 0iAAbHOCMI 3Q peayabo-
BAHUML acnekmamu: QYHKUIOHYBAHHS
iHcmumymy  cydosoi  eKkcnepmusii,
NPOUECYarbHi QCNeKmuU NPUBHAYEHHA,
nposedeHHs, ogopmaeHHs pe3yroma-
mis i BUKOpUCMAHHSA CYO08UX eKchep-
mu3; amecmauis cydosux exkcnepmis;
npasa, 0608’ 23Ku ma 8i0nosioaibHiCMb
cydosoeo excnepma;  HAYKOBO-MEMO-
OJuune 3abe3dneueHHs Ccyooso-excnepm-
Hol OisavHocmi; inarncose 3abesne-
UeHHs CYO008O-eKCnepmmuoi 0OisiAbHOCMI.
3a pesyrvmamamu nposederozo aua-
Ai3Y BUSBAEHO, UL0 HOPMAMUBHO-NPA-
gose 3abe3neueHrns Cyoo8O-eKCNEepmHO
dianvrocmi documo YcKkAaOHeHe, OKpemi
Hopmu Oybaroromocs, 3acmapiiu ma €
cynepedausumy. 3epYnos8aHoO OCHOBHI
nponoauuyii HayKosuis ma npaKmuxis
U4000 YOOCKOHANCHH S HOPMAMUBHO-NPA-
808020 3abe3neuerHs cydogo-excnepm-
wol disavnocmi. Cgopmosaro asmop-
coKe baueHH s NPioPUMemHIX HANPAMKI8
NOKpaLeHH s topudUUHOL OCHOBU OpP2aHi-
3auii ma nposedenHs ekcnepmusu, ceped
aKkux: npuiduammsa 6a308020 3QKOHY
uj00o cydoso-ekchepmnoi OisinbHOCMI;
YHIIKayis npouecyasbHo2o 3aKoH00as-
cmea Yxkpainu ma ni03aKOHHUX HOPMA-
MUBHUX aKMIiB, 8NPOBAOHEHH EOUHLX
8uMOe Ul000 pisHs npogeciiinoi nideo-
MoBKu eKcnepmis; 3abe3neuerns eapan-
mitl He3anexncHocmi cyoo8o20 eKcnepma;
po3pobaerHa ma B8nposaodHerHs Hop-
MAMUBHO-NPABOBOSO PESYAIOBAHH S CUC-
memu camospaoysanHs cyoosux exc-
nepmie 8 ¥Kkpaiwi.

KirouoBi cjioBa: Cy10BO-eKCIIEPTHA
LiSJIbHICTb, HOPMATUBHO-NIpaBOBe 3abe3-
NeueHHsl, iHCTUTYT, MpolecyasbHi Aii.

Khomutenko V., Khomutenko
A. Regulatory and legal provision
of forensic expert activities in
ukraine: shortcomings and directions
for their elimination

The article updates the importance
of legal support for expert activity,
which is the legal basis for the
implementation of relevant procedural
actions. The norm of the Constitution
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of Ukraine is indicated, which
emphasizes the role and importance of
forensicexpertizeintheadministration
of justice. The definition of the
regulatory legal framework is given
and it is emphasized that legal norms
provide modeling of both the system
of forensic expert activity itself and
its subsystems. The definitions of the
terms “system of normative and legal
support” and “normative and legal
support of forensic expert activity”
are disclosed. The legal basis for
the activity of forensic institutions
has been defined. Systematized
regulatory and legal support of
forensic expert activity according
to regulated aspects: functioning of
the institute of forensic expertise,
procedural aspects of appointment,
conduct, registration of results and
use of forensic expertise; attestation
of forensic experts; rights, duties and
responsibilities of a forensic expert;
scientific and methodological support
of forensic expert activity; financial
support of forensic activity. According
to the results of the analysis, it was
found that the regulatory and legal
support of forensic expert activities
is rather complicated, some norms
are  duplicated, outdated and
contradictory. The main proposals of
scientists and practitioners regarding
the improvement of legal support
of [orensic expert activities are
grouped. The author’s vision of the
priority directions for improving the
legal basis of the organization and
conducting expertise was formed,
including: adoption of the basic law
on forensic expert activity; unification
of the procedural legislation of
Ukraine and bylaws; implementation
of uniform requirements regarding
the level of professional training
of  experts;  guaranteeing  the
independence of the forensic expert;
development and implementation
of legal regulation of the system of
self-governance of judicial experts in
Ukraine.
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Key words: forensic expert activity,
regulatory and legal support, institute,
procedural actions.
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B. Bacu.ibes,
KaHAWAAT IOPUAMYHHX HayK, HOLEHT,
npoecop KadeapH LMBIIBHOTO MpaBa Ta Mpouecy
XMeJIbHULBKOTO YHIBEPCUTETY ympaBJiHHs Ta npasa imeHi Jleonina IO3bkoBa;
JOKTOPaHT Kadeapu LuBiabHOTO npasa Ne 2
HauionanbHoro opuauuHoro yHiBepcutety imeHi dpociaaBa Mynporo

BHCOKHWH PO3MIP HEYCTOMKHU 3A MOPYIIIEHHSA
YMOB JOIroBOPY: CBOBOJA CAMOPETYJIIOBAHH4A
MAHWHOBHUX IIUBLJIbHUX BIZTHOCHUH
YU ITIOPYHIEHHA ITPUHIIMIIIB IUBIJIbHOTI'O ITPABA?

ITocranoBka mnpoGaemu. CrBo-
peHHSI yMOB 3a SKHUX CyO0 €KTHBHI
LUUBIJbHI MpaBa Ta 3aKOHHI iHTepecHu
y4aCHUKA  JOTOBIpHOTO  IPABOBiIHO-
LIeHHs OyoyTb AOTPUMAaHHI i IPU LbOMY
iHIlIa cTOpOoHA JoroBOpY abo TpeTst ocoba
He MOPYLIMUTH 1X, 3abe3neuyeThcs Mepe-
BaXKHO IOPUAMYHMMHU MexaHi3MaMH, L0
3aIpOBAKYIOTbCS IOJIOXKEHHSIMH 4MH-
HOTO LHMBIJBHOTO 3aKOHOAABCTBAa YKpa-
THU. MoBa HJae, 30KpeMa Mpo OXOPOHHY
(bYHKLi0 LMBIJILHOTO NpaBa, fKa Opi€H-
TYETbCSl TEePeBaXKHO Ha HeIOMylIeHHS
(npeBeHLi0) mMopylIeHb Cy6'€KTHBHHX
LUUBIJIbHUX IIPaB i 3aKOHHHUX iHTepecis,
L0 JOCATaEeTbCs, 30KpeMa 3anpoBaj-
JKEHHAM TOpSIAKY BiJHOBJIEHHS MOpPY-
LIEHHS BiANOBIIHHUX NpPaB Ta 3aKOHHUX
iHTepeciB a0 BiALUKOAYBAaHHS 3aBAAHOI
IIKOOY Y BUNaAKy HEMOXKJIUBOCTI IX Bif-
HoBJseHHS. [lopsin i3 1uMm, Ik 3a3Havae
. C. CneciBueB, y Cy4yacHHX yMOBax
PO3BUTKY CYCIIJIBHUX BiIHOCHH IIpak-
TUYHO He ICHYyE€ Takoro HOPUAUYHOIO
MeXaHi3My, SIKUH OU MOBHICTIO BUKJIIO-
YUB MOXKJIMBICTb BUYMHEHHS BIiAIOBIiI-
HUX mnopyuieHb. KpiMm Toro, eBoJiouis
CYCIJIbHUX BilHOCUH CYNPOBOKYETBCS
PO3BUTKOM (DOPM MOpYLIeHb CY0 €KTHB-
HUX LIMBIJIBHAX NPaB i 3aKOHHUX iHTe-
peciB y4acCHHUKIB LMBIJIbHUX I[PaBOBil-
wocus [1, c. 83]. Kpim Toro, n0o uwboro
CJIL 1ONATH i Te, IO CydyacHi MeXaHi3Mu
[MBi/NILHO-TIPABOBOI OXOPOHHU i 3aXHUCTY
Cy0’eKTHBHMX UMBIJIBHUX IIpaB MamoTb

HOPMAaTUBHUM XapaKTep HaBiTb y TOMY
BUMAJKY, KOJU CIPSIMOBYIOTbCH Ha
3abe3neyeHHs] KOHKPETHHX CYy0O €KTHB-
HUX LMBIJIBHUX MpaB y MexKaxX IpaBo-
BiJHOCHH UiTKO BH3HAY€HOI KOHCTPYK-
uii. To6To, i MexaHi3MH 30picHTOBaHI
NepeBakKHO Ha 3aCTOCYBaHHS BiTHOCHO
cy6’eKTiB, 5IKi ONUHSATBCS Yy BiANOBioHINA
MOJeJbHIH CHUTyalil, OMHAK TMPH LbOMY
MOXKYTb HE YPaxOBYBaTH YHiKaJ/bHi 0CO-
OGJIMBOCTI OCTaHHbBOI.

YpaxoByloud 3as3HayeHe, Y y4acCHHU-
KiB [JOrOBIpHHUX UMBIIBHUX NPaBOBiJ-
HOCHH MOXKe BHHHMKATH HeOOXigHiCTb
3BEPHEHHA [0 IHIUBiAyaJbHHUX 3aCO-
6iB OXODOHU i 3aXUCTy Cy6 €KTHUBHHX
LUUBIBHUX IIpaB, fKi ypaxoBYyHOTb VHi-
KaJbHICTb 0OCTaBUH y SKHUX MepeOyBa-
I0Tb BIiAMoOBigHI 0c06H, 10 0COOJHUBO
aKTyasJbHO MJs1 HeNMoiMeHOBaHMUX ta/
ab0 HOBUX JOTOBOPIB 3aCTOCYBaHHS 10
SKAX TPaAUMLiHHUX MiAXOMiB B YaCTHHI
OXOPOHHU CY0’ €KTUBHUX LUBIJBHHUX MPaB
MOXe OyTH Hee(PeKTUBHUM. B dgKocTi
OJHOTO 3 TaKUX IHAMBiLyaJbHHUX IIPaBoO-
BHX 3aC00iB BUCTYMAIOTh LITPA(pHi CaHK-
11, 1110 BCTAHOBJIOIOTLCS YMOBAMH JI0TO-
BOpPY | pO3Mip SIKMX MOXKe CIIPaBJIATH
NOTYKHUH TPeBEHTUBHUU BIJIUB Ha
BifmoBigHy moroBipHy cTopoHH. OnHAK,
npo6JemMa MoJsirae y ToMy, 110 MOPSI0K
BUKOPHUCTaHHS LbOro 3aco0y B YaCTHHI
006CsATy BCTAHOBJIIOBAHUX CAHKUIH 3aJd-
LIa€TbCH [0 KiHLS He YperyJbOBaHHUM,
110 3 OfHOro OOKY, 3 OIJIsIAY Ha 3arajb-
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HO-I03BiJIbHUH THUI MPaBOBOTO peryJo-
BaHHS LHUBIJIbHUX BiTHOCHH, Ja€ MOKJIH-
BICTb CTOpPOHAM JOrOBOPY BCTaHOBHUTH
JIOCTAaTHbO BUCOKHH po3Mip mTpady, 1o
€ JOCTaTHIM 1/1g e(DeKTHBHOIO NpeBeH-
THBHOTO BIVIMBY, MpPOTe BOAHOYAC Mif-
HiMae mpobJseMy BiIMOBIAHOCTI TaKOro
MiIXony OXOPOHHIM (PYHKIIl UHUBIJIBHOTO
npaBa, a TaKoXK HOTO OCHOBOTIOJOXKHUM
MPUHLHKIIAM.

AHaJgi3 ocCTaHHIX [OCJdiJXK€Hb
i myo6aikanin. Ilpobsemi acmektn
BUKODHUCTAHHS HEYCTOHKH §IK TIpa-
BOBOTO 3aco0y OXOpOHM 1 3axuCTy
Cy0’€eKTUBHHUX LMBIIBHUX TIpaB i iHTe-
peciB CTOpiH LUUBiJIbHO-IPABOBOTO 10OTO-
BOPY JOCJIIKYyBaJHCb TaKHMHM Bde-
HUMM npaBHHKaMmM sik B. I. Bopucosa,
H. 10. Tony6esa, H. C. Kysnenosa,
0. O. Kyaxi6ab6a, P. A. Maiiganuk,
B. 4. Ilorpe6usik, C. B. IlyuxkoBcbkui,
[. 4. Osepro, T. 4. Pum, O. B. Pos-
rod, JI. C. Cnecisues, 3. ®. TatbkoBa,
M. I1. Tunpuk, 1. C. Timym, C. B. Uep-
kawmuH, O. A. llranbko, B. JI. fpous-
KUH Ta iH.

Merta crartti nossrae y BH3Ha-
YeHH[ BIANOBIAHOCTI CaMOpEryJ/IOBaHHSA
LMBIJIbHUX BiIHOCHH TNIPHU BCTAHOBJIEHHS
BHCOKHMX pO3MipiB MITpapHUX CaHKLIH
3a MOpPYLIEHHS YMOB JIOTOBOPY, CIPSIMO-
BAHOCTi OXOPOHHO! (PYHKL{i LMBIJIbHOTO
npaBa, a TaKOXK HOro MpHUHLMIAM.

OcHoBHHH  MaTtepiaa  gocJi-
gxeHHd. HopmaTHBHOI0 OCHOBOWO 114
3aCTOCYBaHHSl OKPECJEeHOro MiAXomy
BUCTYMNAOTh TOJIOXKEHHS] maparpady
2 «Heycroiika» r1aBu 49 «3abesrme-
YeHHS BHUKOHAHHSI 3000B’s3aHb». Came
i HOPMM BM3HAuyalOTb OCOOGJHUBOCTI
3aCTOCyBaHHs wWTpady 1 meHi, £ki
y MeXKax IpaBoi CHCTeMH YKpaiHH 0XO-
IJIIOIOTBCS  KAaTEropielo  «HEyCTOHKa»,
y Mexax 3000B’s3a/]bHUX I[1PaBOBiIHO-
CHH JOTOBipHOTO XapakTepy. YacTHHOIO
nepuioto cratrti 549 LIK Ykpainu Bcra-
HOBJIIOETBCS, 110 B SIKOCTI HEYCTOHKH
(wrpady, mneHi) Moxe BHCTYNaTH $IK
rpolIoBa CyMa, Tak i iHIIe MalHO, siKe
GOpKHUK TMOBHHEH TIepelaTH KpelIu-
TOpPOBi y pasi MOpyIIeHHS OGOPKHUKOM
30008 s13anHHs [2, cT. 549].

BonHouac Bxke 06a30Bi MOJOXKEHHSA

BiAMMOBigHOTO BULY 3a0e3neyeqHs
3000B’13aHb JEMOHCTPYIOThb HeJo-
CKOHAJICTh BITUM3HSHOTO MiAXOAYy JO
BUpillleHHs1  BiAMoBigHOI  mpoO6JeMHu.

dx cainye 3 yacTuH Apyroi Ta TpPeTboOl
crarti 549 UK VYxkpainu sk wrpad,
TaKk i TeHss OOYUC/IITbCH Bil CYMH
HEBHKOHAHOT0, HeHaJseXXHO BHUKOHAHHS
abo HeCBOEYACHO BHKOHAHOTO 3000B’f-
sanns [2, cr. 549], wo npu GykBajb-
HOMY pO3YMiHHI He [103BoJisi€ KBaJidi-
KyBaTH $IK HeYyCTOHKYy 3a0e3nedyeHHs
BUKOHAHHS 3000B’si3aHHS  mTpacdom
B YMOBax, KOJM Take 3000B’s3aHHS He
MIOB’SI3YEThCS 3 Tepefaueio OOPKHUKOM
MaliHa KpemuTopa. Amke y sKy Cymy
MOXKHA OL{HWTH, HaNpUKaag, 0060B’si-
30K CIIOpPTCMeHa 33 peK/JaMHHM J0TOBO-
poM 3’SIBJSITHCh Ha MyOJiUHUX 3aX0fax
y CIIOPTUBHOMY OfsI3i MEBHOTO OpeHmy?
B skocti Takol cymMH MOXKe BHUCTyMNaTH
JIMIE pO3Mip BHUIJAT, SAKi 3AIHCHIOE
3aMOBHHUK Ha KOPHUCTb BUKOHABLS, a He
HaBnaku. OnHaK, He3Ba)Kaw4W Ha IIe,
MOXKJIUBICTb BUKOPHUCTAHHSI AOCJiIXKY-
BAHOTO BUIY 3abe3nedyeHHS BUKOHAHHS
3000B’513aHb BH3HAUAETHCS UYACTHHOIO
npyroto crarti 546 LUK Ykpainu, sika,
IO3BOJISIIOYM  MOTEHNIiHHUM CTOPOHaM
JIOTOBOPY BCTAHOBJIIOBATH BUAU 3a6e3-
TeyeHHs, 0 He TependadyeHi 3aKOHOM,
BiIKpUBa€ MOXKJMBOCTI AJd  LIUPO-
KOTO CaMOpeTyJ/IOBaHHS BiANOBiIHUX
aCMeKTiB BiIHOCHH, L0 CKJaJaThCs
Mi)k HUMM Ha 3acajfiax caMmoopraHisauil
[3, c. 116].

[Tpy upomy, ab3amamMy TNepIIUM
ta gpyrum crtarti 551 LIK Yxkpainu
NOTEHLiHUM CTOPOHAM JOroBOpy Hajia-
€ThCS MpPaBO CaMOCTiHO BH3HAUUTHU
pO3Mip HEyCTOHKM | HaBiTb 36i/bLIy-
BaTH 11 poO3Mip, SKLIO BiH BHU3HAUeHHUH
3aKOHOM, KpiM BHIIaAKiB, KOJU Take
30i/blIeHHS He 3a00pOHEHO 3aKOHOM
[2, cT. 549].

[Topsin i3 uuMM Hapasi NOJOXEHHS
YUHHOTO LMBUIBHOrO 3aKOHOAABCTBA
YKpaiHH BCTAHOBJIOIOTH 0OMeXeHHS
JIMILIE CTOCOBHO TI'POLIOBUX 3000B’si3aHb
i qume B 4acTHHI HapaxyBaHHS, BCTa-
HOBJIIOIOUH y cTaTTi 3 3aKoHy YKpaiHH
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«ITpo BiamoBiga/sbHICTD 32 HeCBOEYaCHe
BUKOHAHHSl TPOLIOBHX 3000B’f3aHb»,
110 pPO3Mip MeHi He MOXKe IepeBUILY-
BATH NOABIAHOI 00J1iKOBOI cTaBKU Harii-
OHasbHOrO 6aHKy YKpaiHW, L0 Aissaa
y Tepion, 3a SKHH CIJIa4yyeTbCs MeHs
[4, cr. 3]. Lle osHayae, WO CTOPOHM
IOTOBOPY MOXKYTb BCTAaHOBHUTH LITPA]
y TPOILOBIH cyMi, po3Mmip $IKOi BCTAHOB-
JIIOETbCS y TBEPAiN cyMi abo y MpOLeHT-
HOMY BiJHOIIEHHi [0 WLiHU OOTOBOPY
[5, c. 38], 3a HeBUKOHaHHS ab0 HeHa-
JieXKHe BUKOHaHHS OyIb-IKOTO 3000B’s-
3aHHS 32 BHUKJIOUEHHSM TPOLIOBOTrO,
Manxe y Oyab-IKOMY PpO3Mipi, HaBiTb
KO BiH Oyle HeNpONopLilHO O6ifb-
IIMM 3a LIKOAY, sIKa Moxe OyTH 3aB-
JaHa BilMOBiIHOI MOBeAIHKOI OOpXK-
HuKa. To6TO (paKTHUYHO y TaKOMy pasi
HneTbcsl Npo HeoOMeKeHY HeyCTOHKY
[6, c¢. 57]. Binble Toro, sk 3a3Hauae
M. I1. TuHaMK, SKIIO AOTOBOPOM BCTa-
HOBJIEHO TMPaBO KpeiWTopa Ha CTAT-
HEHHSI HEYCTOWKH, ajie He BCTAaHOBJEHO
i po3mip abo crocobu oBGUHCIeHHS, SKi
J03BOJISITb BU3HAUWTH HOr0, HEYCTOHKA
He Moxe OYTH CTACHEHAa Y CHUJIY HEBU-
snauenocti [7, c. 80]. ¥ 3B’a3Ky 3 uum
CTOCOBHO BHKODHUCTAHHS HEYCTOUKHU
Ak cnocoby BUKOHAHHSI 3000B’si3aHHS
MOBHICTIO OOTPYHTOBAHOIO € MO3ULis
[. {1. OBepko, mo CTOPOHAM AOTOBOPY
BapTO CMiJIMBO BCTAHOBJIIOBATH CBOI
NpaBU/ia CTATHEHHS HEYCTOMKH 3 ypa-
XYBaHHSAM II0JIOKEHb YUHHOTO 3aKOHO-
naBcTBa [8, c. 89].

LIg ob6cTtaBHHA HEOAMIHHO THigHIMae
npobJ/eMy BiAOBIAHOCTI TAKOTO MiAXOLY
NPUHLKIIAM LUUBIJBHOIO MpaBa, 30Kpema
nobpocosicHocTi i po3ymHocTi. OpHak,
y Teplly 4Yepry CJifl 3BepPHYTH yBary Ha
iHIIY 0CcOO/MBICTb, a caMe Ha OXOPOHHY
CIPSIMOBAHICTb BiAIIOBIIHOrO IIPABOBOrO
3acofy. 3 LbOro NMPHUBOAY CJIiI 3a3Ha-
YUTH, 110 y CYYaCHUX LMBIJICTHYHHX
JNOCJIIKEHHSIX UiTKO IPOCTEXKYEThCSH
TeHJIeHLisl 10 PO3MeXKyBaHHS 0XOPOHHOI
(GyHKLIl UUBIIBHOrO MpaBa Bix iHIIKMX
HaNnpsMKiB BIUIUBY Tajy3i Ha CyCHiJbHI
BifHOCHHHU. 30KpeMma, OXOpPOHHA (DYHK-
Lis1 PO3TJISIAAETECS CYyYaCHUMHU BYEHUMU
nepeBakHoO Y 11 MonepeaKyBanbHO-06Me-
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JKYBaJIbHIH CIIPSIMOBAHOCTI ¥ 3BOAUTBCS
MepeBayKHO 10 YCTAHOBJIEHHS H rapas-
TYBaHHSl JepKaBoi TNPOoPiIaKTUIHUX
i 3amo6ikuux 3axomi [9, c. 122]. 4k
3aznauae B. 1. bBopucosa, cyTtb oxo-
poHHO! (bYHKL{l LMBiNBHOrO NpaBa BOa-
YaeTbCsl Y TOMY, 110 BOHa 3abesneuye
caMy MOPUIMYHY MOXKJMBICTb 3aXHUCTY
MOPYLIEHUX CYO €KTUBHUX MaWHOBHX
91 O0COOHCTHX MpaB i crpuse IX MeB-
Hiil HopmaJisauii [10, c. 70]. Boxnouac
BiZIHOBJIEHHS] MOPYUIEHUX Cy6 €KTUBHHUX
LUUBINbHUX TIpaB BxKe 3a0e3MeuyeThbCsl
OKpeMOI0 KOMIeHCaliiHOoW (YHKI[E0
uuBinbHOrO mpasa [11, c. 120].

Y cBiTai 3a3HAUEHOrO BaXKJIUBOIO
€ crnpoba LMBiZMCTIB OOTPYHTYBaTH
NOABIHHY TPABOBY MPUPOLY HEYCTOUKH.
fx 3asnauae O. O.Kymni6aba, HeycTolka
BUCTYIA€ OJHOUACHO criocoboM 3abe3sre-
YeHHSI BUKOHAHHS 3000B’s13aHHS i Mipoto
BiIMoOBiga/IbHOCTI 32 HEeBUKOHAHHA abo
HeHa/le)KHe BHUKOHaHHS 3000B’sI3aHHS
[12, c. 63]. Bisibiue Toro, Ha nepeKOHaHHs
T. 4. Puma, came Takuii migxin oTpuMan
MiATPUMKY y CYIOBiHd MPakTHLi MPO IO
cBimuuth il amanisz [13, c. 31]. Kopeni
Liei npo6saeMHu TATHYTbCS Y IOJIOXKEHHS
YUHHOTO  LMBIJIBHOTO  3aKOHOAABCTBA
YKpaiHu, 30KpeMa A0 YaCTUHHU APYrol
crarti 9552 LUK Ykpainu, sikowo BcTa-
HOBJIOETbCSA, 10 cryata (mepenadHs)
HeyCcTOWKH He m0306aBisie KpeauTopa
npaBa Ha BiAIIKOAYBaHHSl 30UTKiB, 3aB-
JaHUX HEBHUKOHAHHSM ab0 HeHaJseKHUM
BUKOHAHHSIM 3000B’sizanus [2, cT. 552].
Y 1UbOMy MOJIO}KEHHi He 3a3HauaeThCsl
PO Te YW MOBHUHHI 30UTKU BifLLIKOAO-
ByBaTUCh MOHAJ CyMY, sIKa He NOKpUBa-
€TbCs HEyCTOHKOI0. bBinblue Toro, uiTka
qudepeHLiais y UbOMY IOJOXEHH]
HEYCTOWKM i MpaBa Ha BiNWIKOLYBaHHS
30UTKIB CTBOPIOIOTH TEPENYMOBH IS
BUCHOBKY, IO IOJIOKEHHSIMH UYHHHOTO
LUUBIIBHOTO ~ 3aKOHOJABCTBAa Y KpaiHU
NpPaKTUYHO  3allpoBalKeHO  LITpadHy
HEYCTOWKY, $IKa Haja€ MOKJHBICTD
KPEIUTOPY CTATHYTH 3 OOpXKHHKA SK
3alOfisiHi  KPEOUTOPY HEeBUKOHAHHAM
3000B’s13aHHS 30UTKH Yy MTOBHOMY 00cCs3i,
TaK | BU3HAuUeHy JOrOBOPOM HEYCTOUKY
[14, c. 23]. Ane BaX/JMBUM € Te, IIO
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yactuHa TpeTs cratti 951 LUK Ykpainu
Hajinsge Ccyd MpaBOM 3MEHIIUTH PO3Mip
HEYCTOMKH, §IKUIO BiH 3HAYHO MepeBHU-
1uye posMip 30WTKiB, Ta 3a HAasBHOCTI
iHIIMX 0OCTaBUH, SIKi MalOTh iCTOTHE 3Ha-
uenHs [2, cr. 551] i ue, Ha nepeKoHaHHs
C. B. UepkamuHa, € 10CHTb CyTepeusTH-
BUM Ha TJi HaliJleHHS MOTEHLIHHUX CTO-
piH IOTrOBOPY NMPaBOM CaMOCTiHHO BHU3Ha-
YUTU CYMY LITPA(HUX CAHKLIH i MOPSIIOK
ix crarnenns [15, c¢. 98]. Onnak, ypa-
XOBYIOUM BUKJaJeHi Bulle 0OCTaBUHH,
a TaKOX BiCYTHiCTb 3aKOHOJABUO! KOH-
KpeTHusalii NpPUYUH I{CHYBaHHS TakKoro
IOPUIMUHOTO  MeXaHi3My, I0SICHEHHAM
UbOMY MOXYTb CJIYKHTH JHlle 0a30Bi
3acaay MPaBOBOTO PeryJIOBAHHS LMBiJb-
HUX BiTHOCHH, 30KpeMa MPUHLMIU CIpa-
BeIJIUBOCTI, J0OPOCOBICHOCTI i pPO3yM-
HOCTi, BW3HAueHi MYHKTOM 6 UaCTHHH
nepiuoi crarti 3 LIK Yxpainu.

[IpuHUMT crpaBeAvBOCTI y LMBIiJb-
HOMY TpaBi Y KOHTEKCTi BiIHOCUH 3aXH-
cTy Cy6’e€KTUBHUX IMBIIBHUX TIpaB
03HAaya€ BH3HAUeHHS 00cAry i Mex
3MIACHEHHS  3aXHCTy  Cy0 €KTHBHHUX
LUUBINbHUX TPaB afeKBAaTHO CTaBJIEHHIO
0co0U 10 BUMOT MPaBOBHUX HOPM i BOJ-
Hoyac chiBpo3MipHOCTi 06csAry Biamo-
BiJaJIbHOCTI BUMHEHOMY TOPYIIEHHIO
[16, c. 285]. Cgoero ueprow mnpun-
uun  10OpPOCOBICHOCTI  PO3TJISAAETHCS
y CY4YaCcHMX LMBIJICTUUHUX NOOCJIiIKEeH-
HfIX Y 00’€KTHBHO-IODUAHYHOMY CEHCI,
y MeXax SIKOTO BiH M03HAa4ya€ BHUMOTY
CYMJIIHHOTO i 4eCHOTO 3IiHCHEHHS 0CO-
6010 CBOIX NpaB i BUKOHaHHS 000B’S3-
KiB, a TakoX y Cy0’€KTHBHO-eTUYHOMY
PO3YMiHHI Yy Mexax sKoro po06poco-
BiCHICTb [103Ha4ya€ CBifioMe MparHeHHS
YYaCHHUKIB LHMBIJIBHUX MPaBOBiIHOCHH
3IIUCHIOBATH 3aJieXKHi Bil HUX OiH AJad
BUKJ/IIOUEHHSI MOXKJIHUBOCTI TMOPYILLEHHS
npaB U 3aKOHHUX iHTepeciB iHILIUX ocib
[17, c. 19]. Takox mp06pocoBicHiCTb
posrasinaeTbes, 3okpema H. IO. Tosy-
0€BOI0 SK MparHeHHs CYMJIHHO 3aXH-
CTUTH UMBiJbHI NpaBa Ta 3abe3nedyuTu
BUKOHAHHSI OODPXKHUKOM Cy0’€KTUBHHUX
LIUBIIbHUX 060B’si3KiB [16, c. 285].

BonHouac posymHicTh y Xom (yHK-
LiOHYBaHHS MeXaHi3My LUBIJbHO-TIpa-

BOBOI BiAMOBifaJbHOCTI BHU3HAYAETLCH
B. 1. Ilpumakom $iKk 3yMOBJIEHHH CYTTIO
NOPYLIEHHX PeryISTHBHUX a0o (Ta) HoBo-
BHHUKJINX OXOPOHHMX BiTHOCHH MaciITab
OLiHKM 00CTaBUH CIPaBU, HAsBHUX MOXK-
JIMBOCTEH | (paKTUUHOI TOBE/IiHKH CTOPIiH,
SIKMH 03BOJISIE BU3HAUNTH HaJlexKHUH 32
IaHuX o6CTaBWH, 00 €KTHBHO i cy6’ek-
THUBHO 3[AiICHEHHMH KOMILIEKC 3aXO[iB,
CIapOBAaHUX Ha 3amoOiraHHs MpaBMIopYy-
[IeHHIO, BUHUKHEHHIO a60 30i/blIeHHIO
3aBaaHoi HUM wwKoau [18, c. 39].

TakuM uWHOM, HaBeleHi TeOPeTUYHi
MOJIOXKEHHST CTBOPIOIOTh MIAIPYHTS MJIsSI
BHUCHOBKY, L10 3aCTOCYBaHHSl HaaMipHO
BHCOKOrO pO3Mipy TeHi 3a MOpYLUeHHS
YMOB JIOTOBOPY, 3a YMOBM, LIO BOHA
Mae wWTpadHUA Xapakrep, sK MiHIMyM,
CYNepe4yuTb NpPUHLMNAM CIpPaBeaJHUBO-
CTi i PO3yMHOCTI, ajkKe y TakoMy pasi
NOTEePHINIMU KpiM [paBa Ha OTPUMAaHHS
KoMreHcalil 36UTKiB, HabyBae MpaBo
BUMAaraTl CIJIaTH BiANOBIIHHUX IITpad-
HUX CaHKIH, IKi € HiYUM {HIIUM K Mau-
HOBUM 0J/1aroM, L0 OTPUMYEThCS MOHAJ
cyMy 3aBpaHux 36uTkiB. Came 1uM
MOXKHA TOSICHUTH HaMaraHHs 3aKOHO-
JaBLIS 3aMpoBafMTH YaCTHHOIO TPETHOIO
crarti 551 LUK ¥Ykpainu poamip Binnosiz-
HUX LITPa(HUX CAHKLiA TaKUM YHHOM,
11106 BOHH BCe K TaKW MaJju LITpapHUH,
a He KOMIIEHCALiMHHUU XapakTep, OJHaK
IpU LIbOMY BiAMOBifaMX BUMOTaM pO3yM-
HOCTi i CIIpaBeyINBOCTI.

OnHak, BBaXKaeMo, L0 MiIHSATY MPO-
OseMy HeOOXiIHO pO3TJISAATH y [BOX
acmeKkTax, 10 BiAMNOBiiae oKpecJ/eHil
BUIlle KOHLEMNM{l TMOABIHHOI MPaBOBOI
NIPUPOAN HEYCTOHKH.

Y upoMy ceHci 3a3HaueHi Bullle Mip-
KyBaHHSl € BUIIPaBAAHUMU CTOCOBHO
HEYCTOUKH K 3aco0y 3axucty cyb’ek-
TUBHUX IHBUIBHUX TIpaB, a TOMY i BJjac-
TUBil HOMYy KOMIIEHCATOPHIH CIIpsSIMOBa-
Hocti. OnHak, aHaJi30BaHWHU TPABOBHU
3aci6 BUTJISAAE Aell0 MO-iHIIOMY y CBiTJIi
HOro  MpeBeHTHUBHUX  BJACTHBOCTEH.
Amxe, gk 3aszgauae O. O. bBakajiidcbka,
J10OpOCOBICHICTb MPU peryJ/II0BaHHI L0ro-
BipHUX BiIHOCHH OTPUMYE BinoOparkeHHs
y no6pux Hamipax ctopin [19, c. 153].
CBOEIO Uepro OfHUM 3 TIPOSIBiB PO3YyM-
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HocTi, Ha nepekoHanHsi B. [1. [Ipumaxka,
BHCTyNa€ Te, II0 BOHA XapaKTepU3ye
opieHTalil0 3aco6iB 3axUCTy Ha edek-
THUBHICTb | IPH LbOMY CTOCYETBbCH SK
NPEBEHTUBHOI, TaK i KOMIeHCaLilHOl
¢ynxuii [18, c. 39]. Ane x mo, sK He
pPU3UK 3a3HATH HEraTUBHUX MaHHOBHUX
HACJAKIB LIJISXOM CIIaTH HaIMipHHUX
WITpaHUX CaHKUiH y BUNAOKy MOpYy-
IeHHS YMOB JOTOBOPY MOXKe 3yMHUHUTU
HOro CTOpPOHY BiA BiNNOBiAHOI MPOTH-
MPABHOI TIOBEIiHKH.

KpiMm Toro, wuijJikom oO4YeBHIHO, LIO
o6cAr mTpaHUX CaHKUiH 06yMOBJIIO-
€TbCSl CTOPOHAMH TIPH YKJIaNeHHi I0ro-
BOPY, a TOMY € BilOMHUM IM Yy 3B’SI3KY
3 Tmpo3opicTio 0oOroBopeHHs. Takox
BCTYINAKO4U y BiANOBiIHI IIpaBOBi BiAHO-
CHHH, KPELNUTOp, SK MPaBHUJIO, PO3paxo-
By€ Ha BUKOHAaHHS OOpPXXHHUKOM CBOIX
000B’s3KiB, a He Ha MOPYIIEHHS HUM
YMOB JIOTOBOPY i CIJIaTy HEYCTOHKH, 110
MaJjio 6 03HAKU HeL0OPOCOBICHOCTI.

BucHoBKU i NepPCIeKTUBH
MOoJAJNBIINX IOCHigKeHb. [Iposene-
HUU aHasi3 [03BOJSE CTBEPIXKYBATH,
10 KOHLEMNLiss MOABIHHOCTI NpaBoOBOI
NPUPOIM HEYCTOHKH, 30KpeMa ii BigHe-
CeHHsl §K MO TMPEeBeHTHUBHHUX, TaK i IO
KOMIEeHCALUiHHUX TMPaBOBUX  3acobis,
CTBOPIOE INIPOOJEeMY Y BH3HAuUeHi MOX-
JIUBUX MeX Il 3aCTOCYBaHHS B YaCTHHi
po3Mipy  BCTAHOBJIOBAHHUX  CaHKLiH.
3aHaaToO BUCOKHH PO3Mip HEYCTOWKH 3a
YMOBH, 1[0 BOHA BUKOHY€ He KOMII€HCa-
uiHy, a wrpapuy dyskuino (mwrpadHa

HEyCTOWKa), BHUCTyNae e(eKTHBHUM
NpEeBeHTHUBHUM  IIPABOBUM  3aCO00M,
3MaTHUM He JIOMYyCTUTU 3AiUCHEHHS

nopylieHHsT YMoB joroBopy. OpHak
y BHNAIKy, SKIIO TaKe MOPYIIEHHS BCe
K Taku#h OyJso 3hificHeHO, WWITpapHUN
eekT BiI Takoro MpaBoBOrO 3acoby
MOoxXe OyTH 3aHaATO HEeCNiBPO3MipHHUM
XapakTepy MOPYLIeHHS y 3B’A3KY 3 UM
CynepeyuTHMe NPUHLMUIAM CIpPaBeIJH-
BocTi i posymHocti. OmHak 3 iHIIOTO
00Ky, iCHYBaHHS MOXKJHUBOCTi, a THM
Gisiblile TOLIMPEHHS CYAOBOI MPaKTHKH
3MeHILIeHHS] PO3Mipy HeYyCTOHKH, BCTa-
HOBJIEHOI YMOBaMH JIOTOBOpPY, 3HAUHO
3HMXYE 1l TpPEBEHTHBHY LiHHICTb.
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Amxe, 3HaOUM TPO le, MOTEHLIHHUH
NOPYLIHUK MOXKe He0e3NiACTaBHO CIIo-
IiBaTHUCh HA 3a[0BOJIEHHS HOTO BUMOTH
CYyIOM y 3B’SI3Ky 3 UHUM IIPeBeHTUBHHH
BIUIMB IiABHIIEHOIO pO3Mipy IeHi Ha
HbOT'0 MOXKe OYTH MEHLIUM.
YpaxoBytouu 3a3HaueHe, it
BU3HATH, 110 BCTAHOBJEHHS MOTEHLiH-
HUMHU CTOpPOHAMM [OrOBOPY BHUCOKHX
po3MipiB HeYCTOWKHM 3a TMOpPYyIIEeHHS
3000B’s13aHHS B YMOBax [ii MOJIOXKEHb
YUMHHOTO UMBIJBHOIO 3aKOHOJABCTBA
YKpaiHH € TMOBHICTIO 3aKOHHUM, KpiM
BUIIQIKiB BCTAHOBJIEHHS IeHi y TPOLIO-
BUX 3000B’si3aHHsIX. [Ipu oMy 1ie Boa-
HOYaC BiANOBiae NPUHLMIIAM CIIPABEl-
JIUBOCTI i PO3YMHOCTI. ¥ 3B’SI3KYy 3 LIUM iX
3MeHLIeHHS] y CYLOBOMY IMOPSIAKY MOXKe
OyTH BHUIpPaBJAHWUM JHlIe HeIo00pOoCo-
BiCHOI0 MOBEAIiHKOIO CTOpPiH AOroBOPY,
30KpeMa KpeauTopa, U0 BinOyBaeTbcs,
Hanpukaan, SKLUO KpPeAUTOp CKpHUBa-
10Ul BiJ OOpXKHMKA MeBHi 00CTaBHHH,
yBiB H0T0 B OMaHy II0J0 BaxKJUBUX AJIS1
BUKOHAHHSI 0O6B’si3Ky 00CTaBHUHY, IO
NpHU3BeJO 10 HEBUKOHaHHSl abo HeHa-
JIEX)KHOTO BUKOHAHHSI TAKOTO OOOB’SI3KY,
a TOMYy i 10 BHUHUKHEHHS1 y OOpXKHHKa
000B’5I3Ky CIJIATU BiANOBiIHUX ITpad-
HUX CaHKLiA. TakoK 3MeHILEeHHSI Po3-
Mipy HEYCTOHKH CYyAOM MOXe OyTu
BUIPaBaHO 0e3NocepeHbO y4acTio
KpeAuTopa y CTBOpPEHHi YyMOB, ILIO
NpU3Bed 10 HEeBHKOHAaHHS abo HeHa-
JIEXXHOCTI BHKOHAHHSI JOTOBOPY Y XO.i
PO3BUTKY  BiANOBIZHOrO  JOTOBipHOTO
LUBiNBHOTO MPaBOBiAHOILEHHS, L0 Mae
Micle, HanpuKaaj, OPU NPOCTPOUYEHHI
Kpeautopa abo 3J0BMHCHOI [OMOBJe-
HOCTi 3 TpeTiMU oco0aMH, fKi, LIISIXOM
HEBHUKOHAHHSl a00 HeHaJ/e;XHOTO BUKO-
HaHHS1 CBOIX O0O0OB’sI3KiB mepen 6Gopx-
HUKOM CIIPUSIIM HeHaJeXXHOMY BHKO-
HaHHIO a00 HEMOXKJHUBOCTi BHUKOHAHHS
cBOIX 00O0B’SI3KiB Tepen KpPeAuTOPOM,
10 BHU3HAUWJIO HeOOXimHICTb cHaTu
BiIMOBIAHUX LITPA(PHUX TJIATEXKIB.

Cmamms npucgsuena po3essdy
ocobausocmell 3acmocysanHs niosu-
UleHUX 30 POBMIPOM LUMPAPHUX CAHK-
yitl 3a nopyulenHs ymos 002080pY Y
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KOHMEeKCMI CaMOpecyAro8aHHA MaAli-
HOBUX UUBIAbHUX BIOHOCUH, G MAKON
NPURYUNIB UUBIAbHOEO NPABA.

Buanauaemocs, uo KOHyen-
uiss nodsitinocmi npasosoi npupodu
Heycmoliiku, 30kpema ii 8i0HeceHHs K
0o npesenmusHux, maxk i 0o KOMNeH-
cayiiinux npasosux 3acobis, cmsoproe
npobaemy y 8USHAUEH] MONCAUBUX MEN
[i 3acmocysanHs 8 4ACMUHI POIMIPY
BCMAHOBAIOBAHUX CAHKYIL. 3anadmo
BUCOKULL pO3MIp HeYycmouKku 3a YmMosu,
U0 BOHA BUKOHYE HEe KOMNEHCAUIUHY,
a wmpapny Gynxuiro (wmpagpra
Heycmolika), BUCMYNAE epexmusHuM
NPesermuUBHUM NPABOBUM  3ACOO0M,
30amnum He donycmumu 30iliCHeHHS
nopyutenns ymoe 0doeosopy. Odmax
Y 8unadky, AKWO maKke NopYyuleHHs
sce o maxuii 6ya0 30iticHerHo, wimpag-
Huil egexm 8i0 maxkozo npPasosozo
3acoby mose 6ymu 3anHadmo Hecnis-
POBMIPHUM 3 XAPAKMEPOM NOPYULEHH A
Y 36°A3KYy 3 uum cynepeuumume npux-
yunam cnpaseosusocmi i po3ymHocmi.
Odnax 3 iHwoeo 60KY, ICHYBAHHA
moxcausocmi, a mum 6Gisvule noOUlU-
peHHs cyoosoi NPAKmMUKU 3MEHULEHH
pO3MIpY  HeycmoiKku, 6CMaHOBACHOL
ymosamu 002080pYy, 3HAUHMO BHUNYE
il npesenmusny yinnicmo. Adixce, 3Ha-
o4U npo ye, NOMEeHUIUHUL NoOpYULHUK
moxce HebeanidcmasHo cnodisamiuco
HQ 3a00804eHHA 11020 BuMO2U Cydom
Y 38°A3KY 3 4UM NpeseHmusHuLl 8NAU8
niosuuierHoeo poamipy neHi Ha HbOEo
Mmoxce bymu MeHuuM.

Ypaxosyrouu  3a3nauene  scma-
HOBAGHHS  NOMEHUiliHUMU  CMOpo-
Hamu 002080pYy  BUCOKUX pO3MIpI8
HeYycmouKky 3a nopyuierns 30608 s-
3aHHA 8 Yymo8ax Oii NOLOHEHb YUHHOEO
yusirbHo2o 3akowodascmsea YKpainu
€ NOBHICMI 3QKOHHUM, Kpim 8unao-
Ki8 8CMAHOBACHHS NEHL Y 2pPOouLOBUX
30608’ azannsax. I[lpu yoomy ue 800HO-
yac 8i0nosidae NPuHyUNam cnpaseoiu-
gocmi i posymuocmi. ¥ 38’a3Ky 3 uum
ix 3menuilenns Yy cydosomy nopsaoky
moxce bymu sunpagoaHum ruuie Hedo-
6pOCcoBicHOD  NOBEOIHKOIO — CMOPIH
docosopy, 3oKkpema Kpedumopa, uLo

8i06ysaemocs, HANPUKAAO, AKULO Kpe-
dumop ckpusarouu 8i0 GOPHHUKA NeBHI
obcmasuHu, Ysis tioco 8 omamy u,000
8AMCAUBUX OAA BUKOHAHHA 008’ A3KY
obcmasuHry, w0 npu3seso 0o Hesuko-
HAHHA ab0 HEeHAAeHHOEO BUKOHAHHS
maKkoeo 0608’ A3Ky, a momy i 00 BUHUK-
HeHHS Y bopacHuKa 0608’ A3KYy cnaamu
810n0BIOHUX WMPApHUX CAHKYILL.

KuarouoBi cioBa: norosip, camope-
TyJIIOBaHHS, JJOTOBipHe caMOperyJoBaH-
Hsl, HeyCToHKa, wTpad.

Vasyliev V. Large penalty size
for breach of contract: freedom
of seli-regulation of material civil
relations or breach of civil law
principles?

The article deals with the features
of application of large size of penalty
for breach of contract in aspect of self-
regulation of material civil relations
and principles of civil law.

It is defined that the conception
of dual juridical nature of penalties,
particularly their attribution both
to preventive and to compensatory
juridical means make problem to find
main limits of its application in aspect
of size of appropriate penalties. Too
large size of penalties in situation
when appropriate penalties are used
not as compensatory but as punitive
mean is an effective preventive
juridical mean that can prevent
breach of a contract. But in case
when such breach takes place the
punitive effect of such juridical mean
can be too much disproportionate to
the breach of a contract and in such
a way contradicts with principle of
justice and rule of reasons. But from
other point of view the possibility
of court to decrease the defined by
contractual parts size of penalties
and widespread judicial practice of
such decreasing devalues much the
prevention function of large size
of penalties. Thus, knowing that,
potential violator can reasonably hope
that court will decrease appropriate
size of penalties by violator's demand.
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In such cases preventive influence
of appropriate penalties over such
violator can be less.

That is why fixation of a large size
of penalties by contractual parties
for breach of a contract is legal due
to current legislative provisions of
Ukraine except cases of fixation fines
in money obligations. At the same
time such juridical mean is consistent
with such principles of civil law
as principle of justice and rule of
reasons. Thus decreasing of the size
of appropriate penalties in judicial
way can be justified only by bad faith
of contractual party, particularly
creditor that takes place for example in
situation when creditor by concealing
the truth mislead the debtor regarding
the important circumstances for
obligation performance and in such
way lead to non-performance of
improper performance of appropriate
obligation and to necessity of a debtor
to pay large size penalties.

Key words: agreement, self-
regulation, contractual self-regulation,
penalty, fine.
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II. T'yiiBaHs,
KaHAUIAT IOPUAHUHUX HayK,
3ac/yKeHHH 0pUCT YKpalHy,
JOKTOPaHT
[HerutyTy nepxasu i npasa imeni B. M. Koperpkoro HarjonaneHo! akageMii Hayk YKpaiHH

YACOBI TA 3MICTOBHI PETYJATOPH
JOTOBOPY EHEPTOIIOCTAYAHH4A

HoBi exkoHomiuHi BimHOCHMHHM, 3MiHa
croco6iB B3aeMomil Mix cy6’eKTaMu —
BCe Ile TIPU3BOIUTD 0 TIOSBH paHille He
BiTOMHX HOTOBIpHHUX 3000B’si3aHb, IO,
B CBOIO Uepry, TsTHe cepHo3He KOPUTY-
BaHHSl MPaBOBUX METOJIB peryJ/OBaHHS
THX BIIHOCHH, IO BXe cKJaaucs. o
OCTaHHIX BiIHOCHTBCS i JOTOBip MmocTa-
YaHHS eHepreTHYHUMH Ta [{HIIUMHU
pecypcamu, SKHHA JIMIIe B  HOBHX
HusinbHoMy Ta ['ocrogapcbkoMy Komek-
cax Bhepue Ha0yB 3aKOHOAABYOTO
3akpimsenHsi. Tak, 4. 1 cr. 714 LKY
A€ HaCTyNHe BHW3HA4YeHHS: 3a [Oro-
BOPOM  IIOCTQUaHHs eHepreTUYHUMHU
Ta {HIIUMH pecypcaMu uepe3 MpUeIHAHY
Mepexy ofHa cTopoHa (mocrayasbHHUK)
3000B’I3y€TbCS HaAfaBaTH APYTrill cTo-
poni (cnoxxupauesi, aGOHEHTOBI) eHep-
reTW4Hi Ta iHWi pecypcu, nepenbadeni
JIOTOBOPOM, a CroxuBau (aGoHeHT)
3000B’SI3y€TbCS OIJIAUyBaTH BapTiCTh
MPUUHSATHX PECYPCiB Ta JOTPUMYBATHUCh
nepen6ayeHoro AOTOBOPOM peXuMmy ii
BUKOPUCTAHHS, a TaKOX 3a0e3MmeduTu
fesneyHy eKCI/IyaTalilo eHepreTHUHOro
Ta iHIIOTO 00JagHaHHS.

BinHocHHH, 110 cKIagamTbes y Mpo-
ueci 3a0e3rneueHHsl CMOXHBauya eHep-
rielo, [0BOJII pPi3HOMaHITHI i MOXYTb
JIOCJiXKyBaTUCd B Mexax abo rany-
3eBOr0, ab0 KOMILJIEKCHOrO HampsMKy
[1, c. 26]. Cepex HayKOBLiB mOCJIi-
JOKEHHSI  BilNOBiAHOI  Mpo6JeMaTHKU
CTaJO TOMyJSIPpHUM caMe B OCTaHHIA
gyac. Cyig 3rajgatv mpaili TakKuxX AOCJif-
HukKiB, sk Mawmyros B.K., Kpusopyuko
B.O., Ilagip A.M., Cetinapoe B.M.,
ta ixmi. PasoM 3 TuM, 3aaumanTbed

11le He BPeryJ/JbOBaHUMU OKpeMi acleKkTH
3arajibHOi  mpobJeMaTUKU. 30Kpema,
B JOKTPHHI He aHaJ/i3yBasocf i IOTpe-
Oye BHUBUEHHHSl MHUTAHHS IPO CTPOKU
BUKOHAHHSI OKpPeMHX 3000B’si3aHb, Bpa-
XoBylouH cneuudiky npeamety. Tox, Le
€ MeTOI0 JJAaHOTO JOCJiIXKEeHHS.

B yxpaiHcbKili IpaBoBiil cucTeMi Bif-
HOCHHH 3 TOCTa4aHHSl €eHepreTHYHHMH
Ta I[HIIMMHM pecypcaMu BilHECEHO M0
3000B’s13aHb 3 Mepenaui mpaBa BJACHO-
cti. Ilpu upomy y LluBinbHOMY Komekci
3aKOHOIaBellb 00’€IHAB 10 OTHOTO BULY
K 3000B’sI3aHHS 100 €HEepPronocTra-
YaHHA Tak 1 3000B’s3aHHA CTOCOBHO
nocradaHHs iHWMX pecypcis. Lle nocuts
CMIIUBUA KPOK, i 3 METOHOJIOTriYHOI
TOYKH 30pY BiH BHAAETbCS HEBUIpaBla-
HuM. [lificHo, ToCTauaHHS eHepreTHd-
HUMM pecypcaMM Ma€ MeBHY 30BHILIHIO
CXOXKICTh 3 TOCTaYaHHSIM EHEeproHOCiiB.
O6’eqHyI0YNM eJIeMEeHTOM €, HallpUKIaj,
HasiBHICTb MpUENHAHOI Mepexi, JaHHUU
TeXHIYHUH YHUHHUK € 000B 3KOBOIO
YMOBOIO BHHHUKHEHHSI ~KOMEHTOBaHHX
B3aeMuH. OkpeMi TeXHOJIOTiUHi, AUCIIET-
yepcbKi, PeXUMHI 3axoid, 06’€KTHBHO
NpUTaMaHHi, CKaXiMo, eJIeKTpOIocTa-
YaHHI0, MOXYTb peEryJ/ioBaTUCS MpaBo-
BHMH MeXaHi3MaMH, 110 3aCTOCOBYIOTbCS
y HadromocradanHi. OmHak, TPH TEB-
Hil cX0XKoCTi Mofesed peryJ/ioBaHHS
CJIJ BCe-TaKHW BPAaXOBYBATH BiIMIHHICTb
(i3YHHUX | eKOHOM{UHMX MpOLECiB, IO
BUHMKAIOTh MPHU LMX BUAAX HAiSBHOCTI,
i BinoOpa3uTH BiNMOBIAHO 1Ii BiAMiHHOCTI
B CIleliaJibHUX MPABOBUX aKTaX.

Amxe, HacnpaBai, GisHuHa CYyTHICTh
JIaHUX mpoleciB abcosoTHO pisHa. Tak,
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Opyd TMOCTauaHHi Mo HadTompoBoaax
Hadronpoayktie (Hanmpukiag, MasyTy
Ha TeIJIOeJeKTPOLEHTpaldi [IJs1 BUKO-
prcTaHHS HOro MpH BHPOOHHULTBI eHep-
rii) MoBa MoXke WTH MpO Mepexin npasa
BJIACHOCTI Ha MaTepiaJbHUH 00 €KT, IeH
TOBap MOKYINeLb MOXKe HaKONHW4yBaTH,
3MiHCHIOBATH WOTO MPUUMAHHS TOIIO,
1110, BJIACHE, NO3BOJISIE BiHECTH NAHUU
JOTOBip [0 3BUYAWHOI KyMiBJi-IPOLAXKy
M TIOCTaBKH. Te XK came MOXKEMO CKa-
3aTH PO BOJAOMOCTAYAHHS Ta MPO MOCTa-
YaHHS Tasy, fKII0 BOHO BinOyBaeTbco
6e3 HerallHOro IepeTBOPEeHHS rasy
B TelJoBYy eHeprito. Ik 6auuMo B OmU-
CaHUX CHUTYyalisix I[0CTAYa€ThCs caM
MaTepianbHUHE 00 €KT, SIKHH B IMOAAJb-
oMy Moxe OyTH BUKOPUCTAHUH MAJIs
OTpPUMaHHS eHepril, Xoua OCTaHHE i He
0608B’s13K0Be (CKaXkiMo, MpH MocTayaHHi
Boau). IIpu LbOMy caM eHeproHocii sk
pecypc, IIO TOCTAa4YaeTbCsl, € CII0XKHB-
HUM MaHHOM, 00 IOBHICTIO CIIOXKHUBa-
€TbCS B TMpOLECi OMHOPAa30BOTO HOTo
BUKOPHUCTAHHS.

[HIWa piy — mocTayaHHs eNeKTPUYHOL
Ta TemsnoBoi eHeprii. B manill curyauii
IpeAMETOM Mepefadi TpaBa BJACHOCTI
BUCTYTIa€ He eHeproHocil, a cama eHep-
risg, sika He Mae MarepiaJlbHUX BHUMIpiB,
11 He MOXKHA 3BaXUTH UM I[OMALATH,
a JiMlle OIIOCEPeIKOBAHO BUMIPATH
3a JOMOMOrol creljanbHUX mpukanis
[2, c. 184]. Cneuudika naHuxX B3aeMHH
OyJa BpaxoBaHa TPH iX 3aKpilJeHHi
y Tocrnonapcekomy Kogmekci YKpaiHH.
3okpema, ct. 275 TKY Benme moBy mpo
peryJioBaHHS eHEeprornocTadyaHHs, IO
6isbII TPaBUJIBbHO. 32 IOTOBOPOM eHep-
rOTNOCTauyaHHsS MocCTadyajbHe MiANPUEM-
cTBo (eHeprormocrayasbHKK) Bimyckae
eJIEKTPUUHY eHeprilo, mnapy, rapsay
i neperpity Boay (masni — enepriw) cro-
xupauebi (aGoHeHTy), AKuH 3060B -
3aHMH OIJIATUTH TPUUHATY €Hepriio
Ta  JOTPUMYBAaTUCSl  IepenbaueHOro
JOTOBOPOM pexXHUMy 1[I BUKOPHCTaHHS,
a TakoX 3abe3neyuTH Oe3MeUHy eKc-
IJIyaTaUilo eHepreTHYHOTo 06JIafHAHHS,
10 HAM BUKOPUCTOBYEThCSA. BTiM, cain
3a3HAUMTH, L0, He3BaXKAUW Ha CXO-
JKICTB TPaBOBOTO MeXaHi3My pery.Jo-

BaHH$ II0CTaYaHHS Pi3HUMM €HepreTHu-
HUMHU pecypcaMH, Bce XK 3 OIJsay Ha
NeBHi BiIMiHHOCTi (pi3UYHUX BJIaCTHUBOC-
Tel pi3HUX BUAIB eHepril IX He MOXHa
OTOTOXHIOBATH. Tak, MpU CHOXKHUBaHHI
eHeprii B pe3yJ/bTaTi Ta30lnoCTayaHHS
BinOyBaeThCs TaKOX CIIOXKHBaHHS
CaMOr0 €HepProHOCifl, MpH MOCTAa4aHHI
TerioBol eHeprii Hoci#i (Boma yu map)
MOBEPTAIOTHCS A0 MOCTavya bHUKA, a IPU
eJIeKTPOINoCcTayaHHi MoAiGHUX MpoLeciB
He Bin0yBaeTbCs.

3BiCHO, BimHECeHHSI NOTOBODY €Hep-
rONoCTauyaHHs A0 TOTO YM IHILIOTO TUMY
€ JIOCUTb YMOBHHUM, K i Oyab-sika KJia-
cudixauis. Koxen i3 crmocobiB cucre-
MaTHu3alil AoroBopiB Mae gk OescripHi
nepeBard, Tak i HemoJiku. He moz6as-
JIEHa LMX HeJOJiKIB i foMiHyO4Ya Hapasi
Kaacudikalis, 3rifHO 3 $KOI [OroBip
MOCTauaHHSl €eHEPreTUUHHUMH Ta {HIIUMH
pecypcaMH BiHeCEHO [0 pPi3HOBUIIB
KyTiBJi-poaaxy (MoxeMo /Wil BecTH
MOBY I@pPO MeHUIy KiJbKICTb TakKHX
nedexTiB), mo3asgk 3 ONIALY Ha CIeLH-
¢biky o06’c¢kTa 6GaraTo 3arajJbHUX I0JIO-
JK€Hb IIPO KYMiBJIO-NIPOAAXK TYT amnpiopi
He MOXYThb 3acTocoByBaTucs. OpHak,
CJII TIOTOAMTHCS, L0 ICHYIOYE Micle
IAHOTO JIOTOBOPY B  3000B’sI3a/bHIH
CHACTeMI € MakKCHMaJsbHO palioHaJIbHUM
Ta 3arajoM BpAaxOBY€ KOPUAWYHY CYT-
HICTb BiIHOCHH, L0 CKJAAalOTbCSl IPH
NOCTAYaHHI €eHEePreTUYHUMH Ta {HIIUMH
pecypcamu. AHaji3 LHMX BiIHOCHH Ja€
MOXJHBICTh BM3HAUMTH, $Ki 3arajibHi
MOJIOXKEHHS npo KYIiBJIIO-IPOAAXK
MOXKYTb 3aCTOCOBYBaTHUCH [0 JAaHOTO
JOrOBOPY, a dKi — Hi, BiATak i BCTaHO-
BUTH 3MiICT CIelliaJbHOT0 3aKOHOMIAB-
CTBa, UI0 Ma€ BPaxXxOBYBaTH cheludiky
pecypciB sK TOBapy.

[leBHUX 0OCOOJMBOCTEH MPO E€HEPromNo-
CTayaHHi notpedye I0pUaUYHe BU3HAUEHHS
MOMEHTY Tlepeladi TOBapy OO MOKYIILS,
a OTXKe — Mepexony Mpasa BiacHocti. Lle
3yMOBJIEHe BJIACTUBICTIO CaMOro Mpef-
MeTa, ajKe eHeprisi, Ha BiIMiHY Bil peuel,
€ TIEBHOIO BJIACTHBICTIO Marepii — 3part-
HICTIO POGUTH KOPHUCHY POOOTY, CTBOPIO-
BaTU HeOOXifHi YMOBH /il 3a[0BOJIEHHS
pi3HOMaHITHHX iHTepeciB ocobw [3, c. 26].
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B 3B’si3ky 3 uuMm motpebye OibIIOl UiT-
KOCTi BH3HAUeHHS TIOHATTS 00 €KTY,
1110 TepPexoAnUTh A0 CI0XKHKBaya 3a JAOro-
BOPDOM  IIOCTAUaHHS eHepPreTHYHUMHU
pecypcamu. Sk BKasyBasocsi BHILE,
y pasi, KOJU MocTauaeTbesi (PpisnaHUn
HoCi eHepretynux (moGyToBMH ras,
rapsda Boja) 4M iHIIMX pecypcis (muTHa
BOJA), CIIOXKMBAU CTAE BIACHUKOM CaMe
boro Hocig. Bin MoXe cIoXuBaTu
i pecypcH B MOMeHT OTPHUMaHHS, YU
CIPSIMOBYBATH [J/151 OTPUMAHHS iHILIOTO
KOPHCHOTO edekTy (Hampukian, BHKO-
pPUCTaHHS rasy AJsi BUPOOJEHHS TerIo-
BOi eHeprii), a MOXe 3a MEBHUX yMOB
3M{HCHIOBATH HAKOMKMYeHHS | 36epiraHHs
naHoro toBapy. bimpm ckmagHa cuTya-
Lisl IpY NMOCTAuYaHHI TAKUMU pecypcamH,
SIK TeTJIoBa Ta eseKTpuyHa eHepris. o
K BCe-TakKU IepefaeThbCsl MOKYILEBI Npu
nepexoni 10 HbOIO IpaBa BJIACHOCTI Ha
eHepriro? K BiZoMO, BJIaCHUK Mae Tpu
TIOBHOBAXKEHHSI: BOJIOAiHHS, KOPHUCTY-
BaHHS i posnopsikeHHs. To 110 OTpH-
MY€ BJIACHHUK?

[Ipy BupilleHHI M[AaHOTO TNHUTAHHA
MOXKYTb BUKOPHUCTOBYBAaTHUCS Pi3Hi Mil-
X0omu. 30KpeMa, 3 (Di3UKHM MH 3HAEMO,
10 eJeKTPUYHA EHEepris € BIOPSAKO-
BaHUM PyXOM eJleMEHTapHUX YaCTOK —
eJeKTPOHIiB. | xoua lLe BHU3HAUEHHS He
30BCIM OXOIJTIOEThCS TIOHSATTSM MaWHa,
mpoTe MaWHO SIK MaTepiaJbHUHA 006’€KT
3a CBOEIO CYTHICTIO — lle BIOPSIKOBaHa
MoJiekynsipHa ¢opma. Bigrak, BigHO-
CSYH JIOTOBip €JIEKTPOINOCTAUaHHS [0
3000B’s13aHb 3 Tepefayi MaiHa y BJjac-
HicTb, MOXHa OyJio 6 BeCTH MOBY IIpPO
nepexia npaBa BJACHOCTI Ha cami HOCIl
eHeprii. OmHaK »XOIeH 3 MOCJHiTHUKIB
NpaBOBOI MPUPOIU eJeKTPOIOCTauYaHHS
nofi6Hy TOuKy 30py He mopinse. He
30BCIM TOYHOIO CJIii BU3HATH Tea3y,
3rilHO 3 $IKOIO NpPU eHeprornocTavyaHHi
y BJACHICTb CMOXKHBaya IepexoisiTh
KODHCHI pe3yJ/bTaTH, L0 OTPUMYIOThCS
Bill BIJIMBY eHepril Ha IpeaMeTH MaTepi-
anbHOro cBiTy [4, c. 143]. Taki pesynb-
TaTH He € OOOB’SI3KOBUMHU eJieMeHTaMu
eHeprornocTayaHHs. 3pelITolo, BOHH
MOXYTb | He HacTaTH, [03asK BJac-
HUK MOXK€ BUKOPHCTATH HajlexKHe HOMY
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maiHo (eHeprio) i HepauioHaJNBHO.
Tox, SIKIIO eHepris — 1e BJACTHBICTb
MaTepii BUKOHYBAaTH KOPUCHY [if0, He0b-
XiIHy AJISl 3af0BOJIEHHS1 MOoTped 1i cro-
JKHMBaua, caMe 3a3HayeHa BJIAaCTUBICTb —
MOKJIUBICTb IPUHECTH KOPUCHUHU e(PeKT
i € 06’€KTOM KyMiBJIi-IpoJaxy Mpu eHep-
roroctayanHi. EHepris He € npeameTom
MaTepiaJbHOTO CBIiTY, OQHAK $IK MPOAYK-
1is Mae neBHy cobiBapricTh. B mpoueci
il BUKOPUCTAHHS BU3HAyalOTbCsl W {HII]
O03HAaKM TOBApy — KIJBKICTh, SIKiCTb,
uina. [Ipore B sKocTi 06’€KTa UHUBiJb-
HO-TIPAaBOBOTO PETyJIOBAHHS IaHa BJjac-
TUBICTb MaTepil MNPOSABJSETHCH JIHIIEe
y B32€MOJil 3 {HIIUMU SBUILAMH.

Y LluBinbHOMY KozeKkci YKpaiHu
NUTAHHS [P0 BiHEeCEHHS eHepril no
00’€KTiB MpaBa HANPsSMy He BpPeTryJbo-
BaHe. Binbll KOHKpeTHO BOHO BUpillleHe
B IHIIMX HOPMATHBHUX akrax. lak
y m. 26) cr. 1 3akony Ykpainu «IIpo
PUHOK eJIeKTPHUUHOI eHeprii» BKasy-
€ThCsl, 1[0 eHepris — Le TOBapHa Ipo-
LyKUisl, NPU3HA4YeHa AJd KyMiBJi-Ipo-
paxy [b], B cr. 1 3akony Ykpaiuu
«[Ipo TemsonocTauaHHs» TaKOXK 3a3Ha-
YaeThbCsl, 110 TelJIOBA eHepris € ToBap-
HOIO TIPOAYKLi€I0, 10 BHUPOOMSIETHCSA
Ha o00’ekTax cdepu TeMIonocTayaHHs
IJis1 OmaJjieHHsi, MiAirpiBy MUTHOI BOIH,
{HIIMX TOCMONAPCBKUX i TEXHOJOTIYHHUX
notpe6 CIOXHBAYiB, MpU3HAUYeHa MJIs
KymiBJi-npogaxy [6]. Inmmmu cioamu,
B 3aKOHi NpSMO BKa3aHO IpO Iepexin
mpaBa BJAacHOCTI Ha ToBap. Xapakrep-
HOI0 OCOOJIMBICTIO €HEeprornocTayaHHs
cJin HasBaTH Oe3lepepBHICTb BHPOO-
HULITBA, INepefadi dYepe3 MpUEIHAHY
Mepexy Ta noctauanHs. CrioxuBad cTae
BJIACHUKOM €eHepril Bil TOro MOMEHTY,
KOJIM BOHA HAaiHLLIA 00 HOr0 BJACHOI
Mepexi. OpHak LeH mepexin HEMOX-
JIUBO TOUHO 3adikcyBaTH $K MOMEHT,
Mo3asik BOJIOJAIHHSI pecypcaMy BUSIBJS-
eTbcs B 1X crnoxuaHHi. CroXUBaHHA,
B CBOI0 4epry, lle He MOMEHT, a IIpo-
Lec, BiATaK B KOXXHY MHUTb A0 CIIOXH-
Baya MepexoJuThb JesKa 4acTKa pecyp-
ciB, TOOTO mpoluec Mepexoay TOBapy
y BJIACHICTb CIIOXHMBAua MpeACTaBJsie
NepMaHeHTHUH psl NOAIOHHX MOMeEH-
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TiB. 3peliToto, A 3PYUHOCT] KiMBKICTh
OTPUMAaHOTO TOBAapy BH3HAYAETbCH Ha
yac CKJaJaHHS akTy [epenadi-npu-
UMaHHS, | TO € OJHI€I0 3 OCHOBHHUX YMOB
JIOTOBOPY, sIKa Mae iCTOTHe 3HAueHHS,
MOMNPH Te, 1O (PaKTHUHA KiJbKIiCTb Iepe-
JaHOT eHepril GpiKcyeThCs LIOMHUTI Biamo-
BiZTHUMH 0OJ/IKOBUMHU 3acoOaMHu.

Jlns  HajexkHoi opraizauil BifHO-
CUH Yy HOCJiIKyBaHill chepi HeoOXinHa
Y3rOKEeHICThb, SIK TOPH30HTAJBHUX, TaK
i BepTuKanbHUX 3aB’s3kiB. [Ipu wbomy
4acTO BUKOPHUCTOBYIOThCA IMIIE€pPaTHBHI
crioco6u  yHopmyBauHs [7, c. 231].
[lopsinok nOroBipHOI B3aeMOJil y4acHH-
KiB [IOCTauaHHsl pecypcamMu 4yepes3 MpH-
€[IHaHy MepexXy BHU3HAUEHO IepeBaKHO
Ha [iA3aKOHHOMY piBHi, 30KpeMa,
3atBepmkenumu IlocranoBamu KMY
[IpaBunamMu po3npiOHOrO PHUHKY eJek-
Tpru4Hoi eHepril, IlpaBusammu HajgaHHA
NOCJYT 3 TMOCTAauaHHSl TeNJsoBOi eHep-
rii, TOLIO, 3aTBepIKEHUMHU IIOCTAHO-
BamMu KabiHety MinictpiB un HKPE.
Brim, ockinbku LuBinbHUE  KoOmeKC
YiTKO BH3HAua€, IO TaKi MUTAHHS Bil-
HeceHI [0 KOMIIeTeHLii caMme 3aKOHIB,
€ TeBHUM CYMHIB Y JIeTiTUMHOCTI Ilepe-
JIlUeHHUX aKTiB CTOCOBHO peryJIOBaHHS
BKa3aHMX BIJHOCHUH 3a y4acTi (isuu-
HUX oci6-criokuBauis [8, c. 210-211].
Binbm mpaBusibHO [0 AAHOTO MHUTAHHS
nigifimos 'ocnonapcbkuil Kopeke Ykpa-
iHH, y cT. 277 $IKOTO BKa3yeThbCS, IO
a00HEHTH  KOPHUCTYIOTbCSI ~ eHepriewo
3 MOIepKaHHIM TPABUJ KOPUCTYBAHHS
eHeprieto BianosigHoro Buay. IIpaBuia
KOPHUCTYBAHHSl €Hepriel, SKUI0 [HLIe
He nepenbayeHO 3aKOHOM, 3aTBepPHXY-
toTbesi Kabinetom MiHicTpiB YkpaiHu.

Jloroeip mnocTauaHHS eHepreTUy-
HUMM Ta (HIIUMHM pecypcaMu uyepes
NpUEAHAHY MepexXy Mae my6JigHuH
xapakrep. Ily6aiynuii norosip cBoOro
yacy HabyB MOIMIMPEHHS 3 TMPaKTHKH
«IIPUMYCOBOTO  JIOTOBOPY», XapakTep-
HOTO /11 KpalH «3arajbHOTO IIpaBas:
KOMIaHil, 10 TMpauwBaid B rajnysi
KOMYHaJ/IbHOTO  rocnomapctBa  (public
utilities), BBaxkasmcs 3060B’I3aHUMHU
VKJIa#aTh JAOTOBip 3 KOXHHM, XTO
BUSIBJSIB Take OaxkaHus [9, c¢. 50—52].

[Ty6aiunuii xapakTep DOTOBOPiB mocTa-
YaHHS pecypcaMiy MoJsira€ B TOMY, LIO
OIVMH 3 YYaCHHKIB — KOMeplilHa opra-
Hizaligs — 3000B’sI3aHUH 3MIHCHIOBATH
pecypcornoctayaHHsl OyIb-KOTO KOH-
TpareHTta, SKHU [0 HbOTO 3BEPHETHCS.
3oKkpeMa, TaKHH MPUIHC MiCTUTBCS
B cT. 25 3akony Ykpaiuu «[Ipo TemJo-
NOCTaUaHHA»: «y pasi HasgBHOCTI TeXx-
HiYHO! MOXKJIMBOCTI TeMJONOCTaYasbHi
opraHisauii, 1O 3AiACHIOIOTb MOCTa-
YaHHS TeIJIOBOI eHeprii Ha 3aKpilJeHiH
TEepUTOPIi, He MaloTb MpaBa BiAMOBUTH
CIOXKMBaUy, SIKHA pPO3TAlIOBAaHWH Ha
Uid TepuTOpii, B YKJIaAeHHi LOTOBOPY».
3asHaueHi MOJIOXKEeHHSI  BigoOpakeHi
TakoxXK y OiJIbIIOCTI MiA3aKOHHUX aKTiB,
o Aif0Th B AaHid cdepi. Komepuitinuii
[oCcTava/IbHUK pPecypciB He BIIpaBi Bin-
MOBHUTHCA Bil yKJadeHHS [OTOBODY,
NOPYLIEHHS BKAa3aHOro MNpaBU/la MOXe
MOTATTH 1J151 HbOT'O HEeraTHBHI HACJ/iAKH:
npy 6e3nifACcTaBHOMY yXUJIEHHI Bif yKJa-
J€HH$ JOTOBOPY 3a HAasiIBHOCTi TeXH{4HOI
MOXKJIMBOCTI BiH MOXKe OYTH YK/IaieHUH
B TPUMYCOBOMY MNOpPSAKY. Kpim Toro,
CTOXKHUBay Ma€ NpaBo BUMaraTH BiAIIKO-
OyBaHHS 30MTKiB, 1[0 BUHUKJIH BHACJi-
JOK YXUJEHHS Bill yKJaJeHHS JOTOBOPY
(4. 4 ct. 633 LIKY).

Oco6muBi (hisnuni BJIACTUBO-
cTi 06’eKTa KOMEHTOBAaHHUX BiTHOCHH
(HEMOXK/IUBICTb BM3HAUMTH X OCHOBHI
napaMeTpu 0e3 creliaJbHUX MPHUJIALIB,
HeMaTepiaJbHiCTb eHeprii i, HaBMaky,
MaTepianbHiCTh 1i HOCisl, 000B’A3KOBiCTh
TeXHIYHHX 3ac00iB OCTaYaHHS — MPHUEN-
HAaHOI MepexXi, CIOXKHMBaHICTb pecypcis,
HEpO3PUBHICTb IpOLECiB BUPOOHULTBA,
TPAHCIIOPTYBAHHS ~ Ta  CIOXKHUBAHH$)
00YMOBUJIM HM3KY clelu(piuHux Cro-
co6iB IXHBOrO MPaABOBOTO OMOCEPENKY-
BaHH$, B TOMY UHCJi | B TeMIOPaJbHOMY
acnekti. Hanpuxnan, nponosuuii abo-
HeHTa LI0J0 KiJIbKOCTi Ta BUAIB eHeprii,
CTPOKIB 1i BiIyCKy € MpiopUTEeTHUMHU 3a
HasIBHOCTI BUPOOHMYUX MOXKJHUBOCTEH
y eHepronocTavyasbHuka. CTPOKH mocTa-
YaHHSl €Hepril BCTAHOBJIOIOTBCS CTOPO-
HaMH y JIOrOBOPi BUXOASIYH, SIK NIPaBUJIO,
3 HeoOXimHoCTi 3a6e3neueHHs i PUTMiy-
Horo Ta Oe3nepeGiliHOrO HaAXOMKEHHS
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aboneHTy. OCHOBHHM OOJIIKOBUM Mepio-
JIOM eHeprornocTauyaHHs € feKaaa 3 KOpu-
TyBaHHSIM 00csriB mpotsirom no6u. Cro-
POHH MOKYTb TOTO/KYBATH MOCTAYaHHS
eHeprii mpoTsiroM 106U 3a TOAHMHAMH,
a TaKOX 4ac i TPUBAJIICTb MaKCUMaJlb-
HUX Ta MiHIMa/JbHHUX HaBaHTaxeHb (4. 2,
4 c1. 276 TKY).

[cToTHOIO  yMOBOI ~ KOMEHTOBaHUX
JIOTOBOPIB € KiJIbKICTb pecypciB, 110 MiA-
JIATalOTh MOocTadyaHHI0. B 3amexxHoCTi Bif
06’eKTa MoCTa4aHHS Ta Bif Cy0 €KTHOTO
CKJIa[ly y4YaCHHKIB NPAaBOUYMH MOXKE MiC-
TUTH YMOBY TIpPO [JOTOBipHY BeJHYHHY
CrioXuBaHHs (eJIeKTPOIoCTauaHHsl, raso-
NOCTa4YaHHs MiANPUEMLIB Ta I0PUIAUYHHX
0ci6) a6o 3abe3nedeHHst pecypcaMH, siKi
BiIOyBaOThcsi B Mipy motpe6u (pecyp-
comocTavyaHHst HacesieHHsi). Y pasi BCTa-
HOBJIEHHS PiBH$ CIIO’KHBAHHS y I0TOBOPI,
KIJIBKICTb pecypciB, sKi MiAJAramoTb Bil-
MyCKY CIIOXKHBaueBi, BU3HAYAE€TbCS OPi-
€HTOBHO $IK MaKCHMaslbHHUH TOKa3HHK.
[Tpu yksameHHi 1OroBOopy CHoXxuBady, SK
NpaBU/IO, Hajae BiIOMOCTI Npo 0OCATH
OYiKYBaHOTO CIOXKHUBaHHS 3 PO30UBKOIN0
no obusikoBux mnepiopax. Ilpu HeoOxiz-
HOCTi 3MiHM yMOB JOTOBOPY B YaCTHHI
00CSITiB  CHOXHUBaHHSI ab0HEHT MoXe
3BepPHYTHCS IO MPOAABLS 0 3aKiHUEHHS
TIOTOYHOTO  PO3PaxXyHKOBOrO  Iepiofy
3 MIPONO3ULIEI0 LOA0 KOPUTYBAHHSA [OrO-
BipHOI BEJIMYKHHU.

BinnosiganpHicTh  y4YacHHKIB  IOTO-
BOPYy  MOCTa4aHH  €HEepreTHYHHMHU
Ta {HIIMMH pecypcaMH 4epes3 NpHUELHAHY
Mepexxy 3a HeHaJlexkHe BUKOHaHHS CBOIX
000B’sI3KiB Bpery/jboBaHa $IK 3aKOHAMHU
YKpalHd, TakK i MiA3aKOHHUMU aKTaMH.
Y HU3LI BUNAIKiB PaBOBi aKTH, 10 pery-
JIOIOTb IIPaBHJa MOBEIiHKH CTOPiH IpH
TOCTa4YaHHi pecypcaMu, BCTaHOBJIOOTb
pPO3paxyHKOBHH Me€XaH{3M BH3HAueHHS
36utkiB. Hampuknam, nopsinok pospa-
XYHKOBOI'O BHM3HAQUEHHS KINBKOCTI He3a-
KOHHO CIIO’KUTHX PecypciB BCTaHOBJIEHO
y po3nini 8.4 IIpaBus po3npiGHOr0 pUHKY
enekrpuunoi eneprii [10]. Lle nos’asano,
B IEpIIy 4Yepry, i3 THUM, L0 (akKT mopy-
uieHHst foroeopy (6e306:1iKoBe KOpUCTY-
BaHHSA, 3pUB IIJIOMOH, CaMOBiJIbHE MPUEN-
HaHHS 10 Mepexi Touo) dikcyeTbes, K
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MPaBUJIO, HE B MOMEHT MOPYILEHHS, a Ha
yac 3MiHCHeHHSl MepeBipKH TeXHiYHOro
CTaHy eHeprompuiimMauis. Bigrax i Tpusa-
JIICTb MOPYILIEHHS], a Pa30M 3 IMM — 00CHT
HernpaBoOMipHO CIIOXKHUTOTO pecypcy BHac-
JIJOK, CKaXKiMO, TOLIKOJKEeHHS MpUJIany
006Ky, He3aKOHHOI'0 Bpi3aHH$ [0 MpPHUEL-
HaHOI Mepexi, 3MiHU CXeM MiAKII0YeHHS
HEeMOK/IMBO TOYHO BCTAHOBHUTH.
Mertonuku po3paxyHKy 30UTKIB, 3amo-
HiSIHUX TaKUMH TMOPYLIEHHSIMM, SK Ipa-
BHJIO, BPaXOBYIOTb TeXHiYHi XapaKTepu-
CTHKM TNIPHUEIHAHO! Mepexi, MOTYXKHiCTb
pecypconpuiiMaviB Ta YMOBHY TpHUBa-
JiCTb MPOTHUIPABHOrO CrOXKKUBaHHSA (siKa,
HacmpaBii, Moxe OyTH Oinblioio abo
MEHIIOK 3a HOpMaTHBHY). Bkasaui uun-
HUKM MaloTb 3HaueHHS 1J1 0OpaxyHKY
30UTKiB B TOMY BUIJISAI, B IKOMY BOHHU
nepeOyBaJi Ha 4ac CKJAaJaHHS aKTy Mpo
NOpPYLUEHHS, a TPUBAJIICTb MOPYLIEHHS
B HOPMAaTHBHHUX aKTaX Mpe3yMyeTbCsl Bif
OCTaHHBO![ TMOTEPeIHBOI MEPEBIPKUA 10
Ti€l, KOJKU BOHO OYyJI0 BHSIBJIEHO, SIKIIO
el Tmepiofx HEMOMKJIHMBO BCTAaHOBHUTH
nocremenHo. CJjim po3yMmiTH, 110 po3spa-
XOBaHHH 332 METOAUKAMHU 00CAr pecypcy
MOXKe OyTH §K BHIIe (PAKTHUYHO CIIOXKH-
TOr0 He3aKOHHO, TaK i HHXKue, N03asiK
NPOTATOM 4acy, KOJH TMOpYLIeHHS TpH-
BaJIo, TMOTYXHiCTh MpUUAMAUiB MoOrJa
OyTH iHILOI, SK i caM 4ac MOpYLIEHHS.
[, xoua po3paxyHoOK 30UTKIB, 3MilCHEHUN
Ha MiACTaBi MeTOAMK, He € abCOJIIOTHO
TOUYHMM, CJiI BU3HATH, 110 TAKUH MiIXim
Ha CbOTOJIHI € ONTHMAJbHUM.
BinkonyBaHHS HaHeCeHHUX KOHTpa-
reHTy 30UTKIB K BUJ BiAIOBifa/JbHO-
CTi 32 HeHa/lexKHe BUKOHAHHS 3000B’sl-
3aHHS € OfHUM 3 HauObi/bll e(eKTUBHUX
3aco6iB BIJIMBY Ha MopyuHuka. Bigmo-
BimHO 10 moJsoxkeHb ¢T. 614 LIKY ocoba,
10 MOpYyIIKJIa 3000B’s13aHHs, Hece Bif-
[OBifaJbHICTL 3a HaABHOCTI I BHHH,
SIKIIO iHIle He mependayeHo J0roBo-
pom. Lle mpaBu/o Mae cBoio creuudiky
npy KsaJgiikalii nopyueHb y I0roBo-
pax mocTayaHHsl pecypcamu. 30KpeMma,
6e300/1ikoBe CIOXXKUBAHHS €HepreTHu-
HUX Ta [HIIUX pecypciB € IpaBoOIOpPY-
LIEHHSM, L0 TATHEe BKAa3aHi BUILE Hera-
TUBHI HacJifKU A/ nopyluHuka. [Ipore
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nopyuieHHs1 06J1iKy MOxKe BinbOyTucs, siK
B pe3yJbTaTi BUHHHUX JMAild CIOXHBaua
(BTpyuaHHs B mil0 npuiagy oOJKY,
NpUEIHAHHA TNpuiMada 1o3a  obJi-
KOM TOILO), TaK i 3a BiICYTHOCTi BUHHU
OCTaHHBOTO B MOPYIIeHHI 06JiKy. 3per-
TOIO, HaCJiAKKM B 000X BHUIAAKaX IS
npoJaBLsl ofHAKOBi — 6e306JiKoBe cro-
JKUBaHHS BinOyBaeTbcs i y LIbOMY pasi,
pecypcornocTadaJbHUK TaKOXK OTPUMYE
36UTKH. 3a JaHWX YMOB BHHHICTb CIIO-
JKHMBaua IOJsITa€ He B IOIIKOMXKeHHi
00J1iKy, a2 B TOMYy, L0 BiH, INPOJOBXY-
0UM MPUMMATH PecypcH, He MOBiIOMUB
CBOEYACHO TOCTauajJbHUKA TIPO Take
MOIIKOKEeHHS. SKIIO X CIoXHBad He
MaB BTpYy4YaHHSl, a, BUSBUBLIM 30iH,
CBOE€YACHO TMOBiIOMHMB TOCTada/IbHHKA,
HOoro BiAMOBiZANBHICTE YCYBAETHCA.

3a 3arajbHUM mpaBuaoM cT. 526 LIKY
TpoIIOBi 3060B’s13aHHS, K i OyIb-5IKi iHIIIi,
MalTh BUKOHYBATHCS Ha/eXHUM YHHOM,
30KpeMa B HasexXHUH CTpok. [Ipu npomy
MOMEHTOM BHKOHaHHSI 00GOB’sI3Ky Oyne
JaTa OTPUMAaHHS 0CTaYaJIbHUKOM KOLITIB
Ha CBifl paxyHOK. TakuM UYHMHOM MpPaBo
Ha HeyCTOMKYy BHHHKAE Yy OCTAaHHBOTO
NpU Hecriati Bifg [OHS, HACTYMHOro 3a
MOMEHTOM OIJ1aTH, 0OYMOBJIEHUM Y J0r0-
Bopi. HeobximHo Taxkox Matu Ha yBasi,
10 [iI0YMM 3aKOHOJABCTBOM, SIKE pery-
JIOE PECYPCOTIOCTaYaHHs, Ta THUIIOBUMHU
JIOTOBOpPaMH MOKe mNepenbadaTucs Iore-
penHs omJiaTta ToBapy. B Takomy BUManKy
JATOI0 HaJIeXKHOTO BUKOHAHHS I'POLLIOBOTO
3000B’sI3aHHS] BU3HAETHCS OOYMOBJIEHHH
B JIOTOBOPi TepMiH IepeAllIaTH.

Onnieto 3 0co6MBOCTEH HOTOBOPIB,
110 KOMEHTYIOTbCSI, € 3aCTOCYBaHHS IMPO-
IaBlIeM TakKol CaHKIil, 9K 0OMeXKeHHS
UM TIPUMTHHEHHS TocTayaHHs. PaKTHUHO
TaKW{ BIUIMB Ha MOpPYLUHUKA AOTOBOPY
€ Ppi3HOBUIOM CaHKL{l, mnependayeHol
cratrrelo 611 IKY — omHOCTOPOHHBOL
3MiHU 3000B’s3aHH4!. [loni6Hi MoOBHOBa-

1 Ha BimmiHy Big oZHOCTOPOHHBOI BiAMOBH BiX
3000B’s13aHHsI, B pe3y/bTaTi 4Yoro 3000B’sI3aHHS
NPUIMHSAETbCS, B Hallil cHUTyalii #is 3000B’3aHHS
3yNUHAETbCS. SIKIO OOpXKHMK YCyHe TMOpYyLIeHHS
(crTaTHTL GOpPr, BiIHOBHMTH HaNeKHHH TEXHiUHHH
CTaH mNpHWiMadiB TOLIO), MPOAaBelb He BIpPaBi, a
3000B’s13aHUH y BCTAHOBJIEHOMY MOPSIAKY BiITHOBUTH
MOCTayaHHs.

JKeHHS$ MPoJaBLIs Ta MiACTaBH /s IX pea-
Ji3allii nepenfaueHi y 3aKoHax Ta y miasa-
KOHHUX aKTax — BimnosigHux [IpaBusaax
(3BicHO, 3 ypaxyBaHHSIM 3acTepeKeHb
oo il Takux aktis). CJim 3a3HAYNTH,
10 BKa3aHa CaHKLis nepenbauae Heob-
XiHICTb 3aXO[iB MOTEPeIKeHHS 3 3a3Ha-
YeHHSIM MiACTaB Ta yacy oOMexKeHHsS abo
npunvHeHHs. B moxibHik cutyauii cro-
JKUBau 3000B’sI3aHUH BHKOHATH KOMII-
JIEKC 3axofiB, CIPSMOBAaHUX Ha TIoTe-
pelKeHHsI TpaBMaTU3My, 3MeHIIeHHS
Yl YHUKHEHHSI 30UTKIiB, MOLIKOMXKEHHS
o6safHaHHS TOLLO.

OT1xe, MiICYyMOBYIOUH, MOXEMO 3DO-
OUTH BHUCHOBOK, 1LI0 JOTOBip eHepromo-
CTayaHHS € CaMOCTiHHUM BHAOM, LIO
Ma€ 3HAuyHi BiAMIHHOCTI Bif iHIIMX OOrO-
BOpiB 3 mepenaui BjacHocTi. B mepury
yepry, ocoOJIMBICTb BHKJ/JIMKAHA HeMa-
TepiaJbHICTIO MpeAMeTa, SKHH Iepena-
€ThCS Bil MpoAaBls o0 mokymus. Takox
notpebye NOZATKOBOTO BperyJIIOBaHHS
3HAUYHUH TeXHIYHUH acIleKkT, aKe
TOBap TepelaeTbCsl BUKJUYHO uepes
npuenHany Mepexy. Hapemrti, B cuiy
KOMILJIEKCHOCT] MUTaHb, 1110 BUHHUKAIOTh
IIpY PecypconocTadyaHHi, Haa3BUUaULHO
BAXKJ/UBUM € OpraHi3aliHUH acIeKT.
Ile 3ymoB/I0€ HeoOXimHicTh, 106 yCi
iCTOTHI YMOBU [/ YKJa[eHHS i MoAaJfb-
LIOT0 BUKOHAHHS OroBOpY OYJIH AOTPHU-
MaHi Ha yCixX eTanax BiIHOLIEHHS, BOHU
MOBUHHI OyTH BKJ/IOUEHi 10 HOTOBOPY
eHepromnocTayaHHs, iHakile BiH Oyxe
BHU3HAHUH HEYKJaJeHUM.

Cmamms npuceavena akmyaao-
Hill npobaemi susHaueHOCmi CYmMHic-
HUX xapaxkmepucmuk 002080pYy HpoO
NOCMAUAHHA eHepPeeMmuUUHUX pecyp-
cie uepes npuedunany mepedxcy. Haeo-
AOUWLYEMBCS, W0, nonpu 06 €0HAHHS
pi3HuXx 8udi8 NOCMAa4aHHs Y enasi
LusirvrHoco kodexcy, @isuuna cym-
Hicmb OaHux npouecis Oaisebi He
odrakosa. L{s sidminnicme 3ymosiena
cneyugikoro npeomema. Crascimo,
npu NOCMA4aHHi no Hagmonposo-
dax Hagpmonpodyxmis (nanpuxiad,
Ma3ymy Ha menioeseKmpouerHmpani
0as sukopucmauus 020 npu 8upood-
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HUUMBI enepeii) mosa moxce imu npo
nepexio npasa aiacHocmi Ha mame-
piarvruil 06’'ekm, modi sk npu nocma-
YAHHI eAeKMPULHOL Y1 Meni080i enepeil
npedmemom nepedaui npasa BAACHO-
Cmi BUCMYNAE HE EHEep2OHOCIl, a cama
eHepeis, Wo € NesHor BAACMUBICMIO
mamepii — 30amricmro pobumu KOpUcHy
pobomy, cmeoprosamiu HeobXiOHi ymosu
045 3000804€HH S PIBHOMAHIMHUX iHMe-
pecie ocobu. [lpu neswiii cxomcocmi
molenell peeyaroBaHHs CAI0 BCe-MaKU
spaxosysamu BiOMIHHICMb Gi3uuHUX i
EKOHOMIYHUX NPOUECI8, W0 BUHUKAIOMb
npu yux sudax Odissvrocmi, i 8idobpa-
3umu 8i0noBiOHO Ui 8iOMIHHOCMI 8 Cneyi-
arvHux npasosux axmax. Habyiu ana-
AiMU4H0e0 OOCAIOHCEHHS MEeMNOPALbHI
acnekmu 0aHO2O0 nUmMaHHA. 30Kpema,
susueHi ocobausocmi ropudULHO20 8CMa-
HOBACHHSL MOMeHmy nepedaui 0aHOco
mosapy 00 Nokynysa, a omice — nepe-
xo0y npasa sracHocmi. 3 yiero memoro
Hadawe Oinbwi  uimke — BUBHAUEHHA
nowamms o6’exmy, wio nepexodumo 0o
cnoxusaua 3a 002060pOM NOCMAUAHHSA
eHepeemuunumu  pecypcamu.  SHAxujo
eHepeis — ue saacmusgicme mamepii
BUKOHYBaAMU KOPUCHY 0ito, HeoOXiOHY
05 3adososenns nompeb ii cnoscusaua,
came 3Q3HAUEHA BAACMUBICMb — MOJXC-
Augicmo npuHecmu KopucHuil egpekm i €
06’eKmom Kynisai-npooasxcy npu eHepao-
nocmauanni. Ilosask nocmauants 8i0-
bysaemocs uepes NPUEOHAHY Mmepedry,
CnoKMUBAY CMAE BAACHUKOM eHepeii 8i0
mMo2o MOMERMY, KOAU BOHA HAOiliuiaa 00
ioeo saacroi mepexci. OOHak yell nepe-
Xi0 HemoxucAuBo mouHo 3agikcysamu
AK momeHm, 60 B0A00IHHS pecypcamu
susasaaemoca 8 ix cnoscusarni. Cnoxcu-
BAHHS, 8 CBOIO Hepay, ye He MOMEeHmM, a
npouec, 8i0max 8 KOx#HY Mmums 00 cno-
ausaua nepexodume OesKka 4ACMKA
pecypcis, mobmo npouec nepexody
mosapy Yy BAACHICMb CHROKUBAUA
npedcmasise nepmarenmuutl  psd
nodibrux momenmis. Toxw, 3 mexHiu-
HOI mouku 30pYy OOUiNbHUM BUBHAHO
mepmin nepexody saacrocmi 8i0 wacy
cKAadarnHs 8i0n08i0H020 akmy, xoua
QisuuHo mo He max.

o et pd e )t e e el e

KuarouoBi cioBa: nmpueiHaHa Mepe-
’Ka, MOMEHT Tepexoy MpaBa BAACHOCTI.

Guyvan P. Time and substantive
regulators of the energy supply
contract

The article is devoted to the actual
problem of determining the essential
characteristics of the contract on the
supply of energy resources through the
connected network. It is emphasized
that, despite the unification of various
types of supply in the chapter of
the Civil Code, the physical essence
of these processes is f[ar from the
same. This difference is due to the
specificity of the subject. For example,
when oil products are supplied via
pipelines (for example, [uel oil at a
thermal power plant for use in energy
production), we may be talking about
the transfer of ownership rights to a
material object, while when supplying
electric or thermal energy, the subject
of the transfer of ownership rights
is not the energy carrier, but energy
itself, which is a certain property of
matter — the ability to do useful work,
to create the necessary conditions for
the satisfaction of a person’s various
interests. With a certain similarity of
regulatory models, one should still
take into account the difference in
physical and economic processes that
occur during these types of activities,
and reflect these differences in special
legal acts accordingly. Temporal
aspects of this issue have acquired
analytical research. In particular, the
peculiarities of the legal establishment
of the moment of transfer of the given
goods to the buyer, and therefore
of the transfer of ownership rights,
have been studied. For this purpose,
a clearer definition of the concept of
the object transferred to the consumer
under the contract for the supply of
energy resources is given. If energy
is the property of matter to perform a
useful action necessary to satisfy the
needs of its consumer, the specified
property is the ability to bring a useful
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effect and is the object of purchase
and sale in the case of energy supply.
Since the supply takes place through
the connected network, the consumer
becomes the owner of the energy from
the moment it reaches his own network.
However, this transition cannot be
precisely [ixed as a moment, because
the possession of resources is revealed
in their consumption. Consumption, in
turn, is not a moment, but a process,
therefore, at every moment, a certain
share of resources passes to the
consumer, that is, the process of the
transfer of goods into the ownership of
the consumer represents a permanent
series of similar moments. Therefore,
from a technical point of view, the
term of the transfer of ownership
[rom the time of drawing up the
corresponding act is recognized as
appropriate, although physically it is
not so.

Key words: connected network,
moment of transfer of ownership.
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M. 2KnaH,
KaHAWAAT IOPUAUYHHUX HaYK, JOLEHT,
JOLEHT Ka(eApH LMBIJIbHO-MPABOBUX JUCLMILIIH i TPYLOBOTO MpaBa
imeni npogecopa O. 1. TIpouescbkoro
XapkiBCcbKOro HalioHasnbHOTO mejparoriquoro yHiBepcutety imeni I. C. CkoBoponu

CYB’EKTH PEAJII3AIII KPUMIHOJIOTTYHOT
MNOJIITUKU ¥ CP®EPI OXOPOHHU TPYJIOBHUX
BITHOCHUH B YKPAIHI

CyuacHa KPHUMIiHOJIOT{UHA TOJiTHKA
B YaCTHHi OXOPOHHM TPYAOBHUX BiIHOCHH
notpedye yBaru, 10 0OyMOBJEHO THM,
110 HOpPMaJibHi TPYAOBI BiJHOCHHHU —
rapaHT eKOHOM{UHOI, COLiaJbHOl Ta KPH-
MiHaJ/JbHO-IPaBOBOI 0Oe3MeKH CYCIHiJb-
cTBa. BpaxoByioun BKasaHe, DOLIJbHAM
BUIA€TbCS JeTaJbHUH PO3NJISA Cyl eK-
TiB peasizamii KPUMiHOJOT{UHOI TOJIi-
THKH y cdepi OXOPOHH TPYLOBUX BifHO-
CUH B YKpalHi.

Binrak, «fiK 3acBimuye TNpakTHKA,
Cy0’€KTOM MpPaBOOXOPOHHOI MislAbHOCTI
CJIyrye Jep:KaBa uepe3 CBOI IMpelCTaB-
HULbKI, BAKOHABYi, Cyl0Bi OpraH i npo-
KypaTypy, a TaKoX TPOMaAChbKi Oprasi-
3alii Ta 06’eHaHHS. 3 ONMIANy Ha I,
Cy6’eKTOM MiiIBHOCTI OO MPOTHAIL
3JIOYMHHOCTI Ta 3anobiraHHs 3JI0YHHAM
MOXYTb OyTH BHU3HAHi OpraH, OpraHi-
3auisi, okpema oco6a, fKi B Uil OisiJib-
HOCTi BHKOHYIOTb Xoua 0 OHY 3 TaKHX
¢yHKUIH 1010 3axoAiB 3anobiraHHs:
opraHisailisi, KOOpAWHalisl, 3LiHCHEHHS
abo ©OesnocepenHss TPHUYETHICTb JO
3niticHeHHs. [Hmi, 3o0kpema 3abesre-
uyBaJbHi, 3axond (HaBUaHHS, BUAAHHS
JiTepaTypu, MiArOTOBKA peKOMeHIAL|H,
(piHAaHCYBaHHS TOLIO) HE HAIOTh (PYHK-
LiOHaJbHHUX MiACTaB MOIIMPIOBATH Ha
IXHiX BHKOHaBLiB TepMiH «Cy6 €KT»
3anobiraHHs 3JI0UMHHOCTI Ta 3J/I0UHH-
HUM BusBaM» [1, c¢. 179]. O.M. Ban-
nypka i JILM. JlaBuieHKO TNOAIISIOTH
cy6’ekTH 3amobiraHHs 3J04YWMHAM Ha
taki rpynu: «l) cyG’ekTH, siKi BHU3Ha-
YaloTb OCHOBHi HampsiMM, 3aBlIaHHS,

dhopMHu ¥ MeToaH 3anobiraHHs Ta MPOTH-
Oii 3JI0OYMHHOCTI B KpalHi; 2) cy6’eKTH,
10 3AIUCHIOITh  iH(opMaLiliHo-aHa-
JiTuuHe 3a0es3nedyeHHs 3amoOiraHHs
Ta MPOTHAIl 3J0YMHHOCTI; 3) CyG €KTH,
SKi BUSABJISIIOTb KPUMIHOT€HHI (pakTOpu
i curnanisywoTs npo HUX; 4) cyG’eKTH,
o Oe3rnocepefHbO peani3yloTb 3aX0IH
3 pearyBaHHsd Ha OKpeMi 3JI0YMHH,
a TaKO0X 3aXO[H OO nocyaabneHHs abo
HeHlTpaJsisauil KpUMiHOTeHHUX (haKTo-
piB, 30KpeMa LI0JA0 KOPeKUil ocoOucTic-
HUX gAedopmauiii Ta ycyHeHHs obcra-
BMH, 110 iX chopmyBatu» [2, c. 216].
Iligxin BUeHHUX 3MAETbHCA HaM LIKaBUM,
OJHAaK, 3i cBOro 60Ky X04eMO 3amporo-
HyBaTH JeIIo iHlle 6ayeHHs: 1) cy6’ek-
TH, SIKi BCTAHOBJIIOIOTb OCHOBHI BHIU
Ta opMu 3a60poHeHOl B YKpaiHi Hisi/ib-
HOCTI Ha 3arajbHOJIEPKABHOMY piBHI;
2) cy6’ekTH, fiKi 3aiMaioThcs iH(popMa-
LiHHO-aHATITHYHOI poBOTOI0, MOB’sI3a-
HOIO 3i BCTAHOBJIEHHSIM [eTepMiHAHTIiB
KPUMIHa/JbHO MPOTHUNPABHOI  AislIBHO-
CTi, NMPOTHO3YBAaHHAM Ta CTaTHUCTHKOIO;
3) cy6’eKTH, SiKi 3aUMalOThCs PO3POBKOIO
KPUMiHOJIOT{UHUX CTpaTeriil 3anobiraHHs
KPUMiHaJbHO TPOTUIIPABHUM [iTHHAM;
4) cy6’ekTH, sIKi Ge3nocepenHbo pealisy-
I0Tb Ha NPaKTULi KPUMiHOJIOTIUHI cTpaTe-
rif 3ano6iraHHs KpUMiHaJbHUM MPaBOIO-
pyLIeHHSIM; 5) cy6 €KTH, iKi BUKOHYIOTb
JIOTIOMiXKHY (PYHKLiIO Y 3anoGiraHHi Kpu-
MiHaJbHUM TpaBonopyiueHHsiM (Harpu-
KJ1aJl, TPOMAJChKICTD).

Ha nymky B. B. Toninu, «3a Bumom
3anobiraHHs 3J0YMHAM MOXKHa BHJ-
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JIUTH Taki rpynu cy6’ekTiB: 1) cy6’ekTH,
fKi BHM3HA4YalOTb OCHOBHI HaNpsMH,
3aBIaHHs, (GopMH 3amnobiKHOI Aisiyb-
wocti (mosliTMKy 60poTBOM 3 OpraHi-
30BAHOI0 3JIOUMHHICTIO, 1i OKpEMHUMHU
YacTHHAMHM 1| BHAAMH), 3AIHCHIOOTDH
NJIaHYBaHHS, CIPSIMOBYIOTb Ta KOH-
TPOJIOIOTE 11, 3a6e3nedyoThb IpPaBOBe
perysoBaHHs; 2) Ccy6’€KTH, IO 3iM-
CHIOIOTb ~ 0e3nocepeqHe  YIpPaBJiHHSA
Ta KOOPAMHAL{I OKpPeMHUX HalpsMiB,
BUIIB Ta YYaCHHUKIB cCIlelialbHO-KpPHUMi-
HOJIOTIYHOT'O  3amo0iraHHs 3J0YHHaM;
3) cy6'eKTH, fIKi BUABJAOTD i Mi3HAIOThH
KPUMiHOTeHH] (pakTopu Ta iH(MOPMYIOTb
PO HUX {HIKX cy6’eKTiB 3amobiraHHs
anounHaM («3abesnedyiodi» cy6 eKTH);
4) cy6’eKTH, 110 BUKOHYIOTb 3anobixHi
3aX0M 3 BUIEpelKeHHS, oOMexXeHHS,
yCYHEHHS  KPUMiHOTEHHHUX 00 €KTiB,
3aXUCTy coliabHUX OJsiar Ta 0cobu; 3min-
CHIOIOTb 3amobiraHHs Ta MPHUINHHEHHS
3n04ynHiB. Cy6’eKTH NMPOTHUAIT 3JTOUHHHO-
CTi Ta 3amo0iraHHsl 3J0UMHAM MOXYTb
O6yTH ToHiNeHI TaK0XK Ha Taki TpyIu:
a) opraHu ¥ opraizauii, siki kKepy-
I0Tb Li€I0 MAiSNbHICTIO, OpTaHi3yoTb Ii,
CTBOPIOIOTh CHCTEMY VIIPaBJiHHS Helo
(opranu nepxaBHOI BJagM Ta YIpaB-
JIiHHSl, OpPraHW MiCLleBOTO CaMOBpS-
NyBaHHs1); 6) opraHM K oprasisauii,
CTOCOBHO $IKMX MPOTHAIl 3JI0YMHHOCTI
Ta 3anobiraHHs 3J04YMHAM BilHECEHO
abo mMae OyTH BiHECEHO [0 OCHOBHMX
saBganb i Qynkuin (MBC, CBY, npo-
KypaTypa, Cyn, ClelianizoBaHi rpoMman-
CbKi OpraHisauii); B) opraHu, yCTaHOBH,
opraHizauii, (pyHKLUil Ta MOBHOBaXE€HHS
SKHUX He MaloTh IiJTbOBOTO CIPSIMYBaHHS
Ha TNPOTHUA{I0 3JOYMHHOCTI Ta 3amnobi-
raHHg 3JI0YMHAaM, aJjie IXHS NisJIbHICTb
nocepefHbO BIJIMBAE Ha 3anobiXKHi npo-
LECH IIOAO NeTEPMiHAHTIB 3JIOYUHHOCTI
Ta OKpeMMX 3JI0YHHiB (3aK/iamu OCBiTH,
KyJbTYPH, OXOPOHH 3/I0pPOB’S, COLja/b-
HOI JONOMOTH, aiMiHicTpauisi mnianpu-
€MCTB, YCTaHOB, OpraHi3aliil TOMLIO)»
[3, c. 181]. Orxe, BYeHME CTBOpPHB
JIAHIIOT, SKWAU BKJIOUae B cebe BCiX
cy6’ekTiB, SIKi MaloTbh BiIHOIIEHHS 0
KpuMiHosioriunoi moaituku. o cTo-
CYE€TbCSl OXOPOHH TPYHIOBUX BiIHOCHH

B YkpaiHi, HeoOXiTHO 3BepHYTH yBary
Ha Te, 10 MyaTdopmor AJs i peadi-
3alil € BiAMOBiAHI HOPMATUBHO-MPABOBi
aKTH, SIKi peryJ/molTb CYCHi/bHI BiIHO-
cuHU y cdepi oxopoHu mpaui. Takum
YUHOM, OCHOBHHMH Cy0’€KTaMH peai-
3alil KPUMiHOJIOTIYHOI MOJITUKH Y cepi
OXOPOHM TPYINOBUX BiIHOCHUH € OpraHu
3aKOHO/ABYOI BJIafX, KOTPi BU3HAUAIOTh
npioputeTd B 00poThOi i3 KpHUMiHA/b-
HUMHU NPaBONOPYLIEHHSIMH.

«Ha ocHOBI mpoBeneHoro aHamisy
MOXKHa 3alpoloHYBaTH TaKy CTPYK-
Typy cy6’ekTiB 3amobiraHHs 3/04H-
HaM, 30KpeMa: 1) Jep»kaBHi opraHu, siki
BHU3HAYalOTh IePKaBHY MOJITHKY y chepi
GOPOTLOM 3i 3JIOYHMHHICTIO; 2) AepKaBHi
OpraHH, sKi 3AIHCHIOIOTh KOOPAMHALLI0
HislIBHOCTI Y c(epi 3ano6iraHHs 3/104H-
HaM; 3) Jlep:KaBHi opraH, siki 3AiHCHIO-
I0Tb [IPABOOXOPOHHY AiSlIBHICTb Yy cepi
3amobiraHds  3jounHaMm; 4) Oprasy,
YCTaHOBH, OpraHizallil Ta oKpeMi rpo-
MaAsgHU [iJIBHICTh $IKUX Oe3mnocepen-
HbO He TMOB’f3aHa i3 3amobiraHHIM
3JI0YMHIB, BOJHOYAC peasni3alis MOBHO-
BaXKeHb UM BUKOHAHHSI IPOMAJSIHCHKOTO
060B’513Ky 06e3rocepeqHbO BILJIMBAE Ha
YCYHEHHSI TPUYUH Ta YMOB 3JIOYMHIB.
CykynHicTe cy6’ekTiB TpPOTHAIl 3J0-
YMHHOCTI Ta 3anobiraHHs 3J04YMHAM, 1X
MOBHOBaXK€Hb, MPABOBUX | OpraHizauii-
HUX 3aX0[iB, (hopM i 3aco6iB 3AiHCHEHHS
OCTaHHIX HEPiIKO HA3UBAIOTb CHCTEMOIO
3anobiraHHs 3J04MHHOCTI» [4, c. 231].
«[Iporte, BpaxoByroYM 110, B YKpaiHi,
3 OIVISIly HA HEMOBHOTY 3aKOHOAABUOIr0O
peryJItoBaHH§, HeJOCKOHAaJly OpraHisa-
Lito Ta Ge3rnocepenHe 3/iHCHEHHS 3aro-
6i>kHOI [HisIBHOCTI, BiACYTHiCTH y Hil
H6aratbox 3a0e3NeuyloyuX Ta BHKO-
HaBYMX 3aXOMiB Ta 3acobiB, (haKTHUUHO
HeMae IifcTaB Ha3WBAaTH 11 CHCTEMOIO.
Tomy 3a3HaueHi cy6’eKTH i€l AisiIbHO-
CTi BiIHECEHO [0 TAaKUX, He CTiJIbKH Bpa-
XOBYIOUH peaJjibHe CUCTEMHe BUKOHAHHS
HUMH 3ano0iKHUX (YHKUIHA, CKiJbKU
3 ONIsAAy Ha Te, SIK BOHH BH3HAueHi
B HOpMAaTHUBHUX akTaX. CTPyKTypHi ese-
MEHTH CHUCTeMH cyG’€KTiB 3amobiraHHs
Ta TPOTUAIl 3JIOYMHHOCTI B3aEMOIIOB si-
3aHi 3a BePTUKAJII | TOPU3OHTAJIIO
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KPUMiHAJBHUMU TIPOLECYaJbHUMU HOP-
MaMH{, BOHH BIIMBAIOThb OJHA HA OAHY
(xoua # mo-pisHOMY 3a CTyIeHeM 3Hady-
wocti)» [1, c. 180]. Takum uyuHOM, BCi
cy6’eKTH peasiszauii KpuMiHOJMOTiYHOI
MOMITUKH CIiBIPALIOIOTh y TICHOMY B3a-
€MO3B’SI3Ky Ta B3a€MO3aJIeXKHOCTI, 10
IO3BOJISIE CBOEUACHO BCTAHOBJ/IOBATH
HOBi (POPMHU KPHUMiHAJbHO IPOTUIIPABHOI
aKTUBHOCTI Ta oOMpaTH cydyacHi gopmu
pearyBaHHS Ha Hel.

«OnHoUacHO KOXKHHUH Cy6’e€KT, SIK
i Oynb-IKUH CTPYKTYPHUH MifAPO3Mia mpa-
BOOXOPOHHHUX OpraHiB, Mae CHCTEMHY
03HaKy, TOOTO MEBHUH KOMILJIEKC BJIACTH-
BOCTeH i fIKOCTeH, Ki He MOXYTb OYyTH
3BeleHi JHMIIe N0 apu(PMETHUHO! CyMH
CKJIamoBUX ejeMmeHTiB» [1, c. 180]. «I
naBnaku. Ha nymky naykosuis (i BoHa
€ CJYIIHOW0), lle O3Hayae, IO OKpeMi
Cy6’eKTH, §IKi € CKJIANOBUMH 3a3HAUeHOi
cuctemu (5K i Migposmisu mpaBoOXOpOH-
HUX opraHiB), X04 | MalwTb CBOI CIeLH-
¢iuni 3aBnaHHA, (YHKU{I Ta BiIHOCHY
CaMOCTiHHiCTb, MpOTe JHIIe CHCTeMa
(aGo opran 3arajom) CIpPOMOXKHA BHPI-
LIyBaTH BU3Ha4ye€Hi 3aBaHHA i peasizo-
ByBaTH TNOKJaJeHi (PyHKLil B TOBHOMY
06csi3i. Takum uyuHOM, 10 Cy6 €KTIB
(hopMyBaHHST KPHUMiHOJIOTIUHOI MOJITHKA
YKpaiH¥ HeoOXiIHO BimHeCcTH [Aep:KaBHi
OpraHH, siKi BASHAYaAIOTb ACP2KABHY I0JIi-
THKY y cepi 6opotbu (y Tomy umcsi
3anoGiraHHsl  3/J04MHAM) 3i 3JOYMHHI-
cTio, a came: — BepxoBHa Panma Yxkpa-
1Hu; — Ilpesunent Ykpainu; — Kabiner
MiHicTpiB YKpaiHU; — opraHu MiCLeBOro
camoBpsimyBaHHs. Jlo cy6’eKTiB peadi-
3alil KPUMiHOJIOT{YHOI TOJITHKU HaJjie-
JKaTh: — JIep:KaBHi OpraHu, siki 3AifcHIo-
I0Tb KOOpIMHAL{I [isiIBHOCTI y cdepi
3anobiraHHs 3JI04MHAM; — [epxKaBHi
OpTraHH, §IKi 3[iUCHIOITb IPABOOXOPOHHY
HisiIbHICTD y cdepi 3amnobiraHHs 3/04YH-
HaM; — OpraHH, YCTaHOBU Ta OpraHisa-
Lii, oKpeMi rpoMaisiHy, AisVIBHICTb SKUX
HarpsiMy He TOB’si3aHa 3 3amobiraHHA
3JI04MHAaM, BOJHOUYAC peaJsi3alis MOBHO-
Ba)KeHb UM BHUKOHAHHS T'POMAASTHCHKOTO
000B’s13Ky 0e3mocepeqHbO BIJIUBAE Ha
YCYHEHHSI TNPUUMH Ta YMOB 3JI0UHHIB.
Oxpemo cJtig 3acTeperTd LI0I0 BUKOPH-
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CTaHHS 3a CYYaCHHUX YMOB HEIOBHOTO
NPaBOBOTO PeryJ/oBaHHS B YKpaiHi 3amo-
OixKHOI NifJILHOCTI TAKOl MiACTaBU KJaCU-
BH3HAaUYEeHUX ITIOBHOBaXK€Hb CTOCOBHO Il
nposeaeHHs» [5]. Hacnpasni, HasBHiCTH
KOH(JIIKTY iHTepeciB MiX cy0 eKTaMu
peasizauil KpPUMiHOJIOTIYHOI TOJITHKH,
K B MeXKaX KOpyImLil, Tak i mpodecii-
HOI MiSITBHOCTI B LIJIOMYy 3aBXIW MaJja
Ta MaTUMe Miclle TpuBanui yac. Ilinmina
NOHATb, (iKTHBHe J[eJieryBaHHS BJlac-
HUX I[IOBHOBaXK€Hb CTOPOHHIM oco0aM,
dKi He MAaloThb BiJHOILIEHHS [0 3aro0ix-
HOI JiSIIBHOCTI Ha MpPakTULi BCe yacTillle
MPU3BOASATL A0 JaTeHi3awii KpUMiHAJIbHO
NPOTHUIPABHOI [IisIJIBHOCTI.

«HuHi B akTax 3aKoHOJaBCTBa, $Ki
KOMIIJIEKCHO PEeryfiolTh CTaTyC i MOB-
HOBaXKEHHSI JeSIKUX I[IPaBOOXOPOHHUX
OpraHiB, W0 3a MPU3HAYEHHSM MalTb
3aiMaTUCd [iF/JBHICTIO LIOAO  3aIlo-
OiraHHd 3/J0YMHHUM Ta iHLIUM MpPO-
TUIPaBHUM MOPYLIEHHSIM, 3aBIAHHS
Ta OOOB’SI3KM TPOBeIeHHS I€l Misiib-
HocTi mpsimo He mependadeni. Lle cro-
Cy€TbCsl, HAIMpPUKJIAL, YUHHOTO 3aKOHY
Yxpaiuu  «[Ipo  mpokyparypy» [5].
[IpoTe 04eBUAHO He BHUKJIHUKAE CYMHIBY,
110 [iJIBHICTb MPOKypPaTypH y BHU3HA-
yeHux 11 QopMax, KpiM I[HIIKUX (QYHK-
Ui, Mae ¥ 3anobi>kKHUH XapakTep LIOA0
3JIOUMHHUX Ta {HIIMX [PaBOMOPYIIEHb.
3a THX caMuX MiACTaB, OYEBUIHO, He
Mae ceHCy o0OMeXXyBaTH HaJseXHiCThb
o0 Ccy6’eKTiB 3amo0ixKHOI  IisI/IBHOCTI
NiApUEMCTB, YCTAaHOB | oOpraHisauii,
TOYHiLIe 1XHBOI anMiHiCcTpauii, 3BepTaH-
HSIM 10 HUX IPAaBOOXOPOHHMX OpraHiB
a60 BJIACHOIO KOMIIETEeHIi€l0, Tiepe-
f6aueHOl0 B YCTAaHOBYMX JOKyMeHTaX
Yl HOPMATHBHHX akrax. Bimomo, 1m0
He3aJieXXHO Bifl 1[bOTO, Cy6’€KTH TOCIIO-
[IAPIOBAHHS 3 METOI YHUKHEHHS MaTe-
piasbHUX BTpaT NpPUOYTKIB BXKMBAIOTh
HeOoOXiIHUX 3aXOMiB LIOAO 3arobiraHHdg
KpaJi’kKKaM, {HIIUM TOCMOAAPChbKUM 3J10-
YUHaM, CHPUYUHEHHIO [IKOAM {HIIUMHU
3JIOUMHHUMH AisMu Toulo. Tomy HasiB-
HicTb NependadyeHUX NPABOBUX I1OBHO-
BaXKeHb LIOA0 3amobiKHOI MislIbHOCTI
3a HUHIIIHIX YyMOB He € HaAilHOI MiI-

92 [EEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEREEE



[ e e e[RRI REEEEEEEREREE - TPOBAEMU TA CYAXEHHS

CTaBOW MJISi BHOKPeMJIeHHsI CY0O e€KTiB
3anobiraHHs 3JIOYMHHUM BUSIBaM. Binbin
MIOBHO OXOILJIIOE KOJIO OCTAHHIX peaJsibHe
3MiACHEHHS HUMH 3amobiKHOi (yHKII],
TOOTO (PYHKLiOHaJ/JbHA MiACTaBa iXHbOTO
BMJJIEHHA Ta Kaacupikawii» [4, ¢. 231].
[IJo cToCyeThbCS HALIOTO AOCJiIKEHHS,
BApTO 3ayBa)KUTH, L0 KOHKpeTH3alis
cy6’eKTiB 3amobiraHHs KpHUMiHaJbHUM
NPaBOMOPYILIEHHSIM MPOTH  TPYLOBHUX
npaB 'poMafsH 3a 1X KJacupikaliliHow
03HaKOI0 HalacTb MOXJ/IMBICTb AeTaJli3y-
BaTH ix mpaBa Ta 060B’s3ku. Ha Hammry
OyMKY, nid cyb’exmamu QopmysarHs
ma peanidayii KpUmMiHoOA02I4HOL NOAL-
muKu y cgepi oxoporu mpydosux 8i0-
HOCUuH 8 ¥YKkpaini HeobxiOHO po3ymimu

opeaHru 3aKoH00aB4oi ma BUKOHABUOL

gAalu, a MaKox OKpeMmi YCmaHosu,
opearizauyii ma ocobu mouo y 6e3-
nocepedui 0608’A3KU AKUX B8X00UMb
BCMAHOBACHHA MA KPUMIHAAIZAYLA
nomenyilinux / paxmuanux cycnisbHo
Hebeaneunux O0iaHb, CAPAMOBAHUX
HQ NOPYUWEHHA CYCNIAbHUX BIOHOCUH,
wo 3abeaneuyoms HOPMAAbHI MPY-
0080 NnpasoBIOHOCUHU, BUSHAUCHHS
npu4ux, ymos ma @axkmopie, AKI
CNpUsiOms (X CMAHOBAEHHIO MQA PO3-
NOBCIOONEHHIO, A MAKON NPOESHO3Y-

BAHHA KPUMIHAALHO NPOMUNPABHOL

difanbHOCMI HA NEsHUll 4ac 8 mexcax
nesHux mepumopiil i3 HACMYNHUM
cmpameziiHum NAQHYEAHHAM KPUMI-
HOA02I4HOI peaKkyii Ha maxi OiAHHA.
Cy6’ekrtamu peasizauil Takol MOMITHKH
€: IIPaBOOXOPOHHI OpraHu; MAepKaBHI
Ta HeIep:KaBHi OpraHd, yCTaHOBU
Ta oprasisauii, B 060B’I3KH SKHX BXO-
IUTb KOHTPOJb 338 HOPMAaJbHHUMH TPY-
IOBUMH BiTHOCHHaMH; TPOMAaIsHCBKE
cycnijibcTBO. BpaxoBytouun Te, 110, 31e-
6iJIbILIOT0, OCHOBHA JiSIBHICTD CY6 €KTIB
(hopMyBaHHS KPUMiHOJIOT{UHOI NMOJMITHKU
NOJIATAE y CTBOPEHHI HOPMAaTHBHO-Npa-
BOBOI NJaT(GOPMHU AJISI 3aXUCTy TPYIO-
BUX BiIHOCHH B YKpaiHi, MPOTMOHYEMO
3YMUHUTHUCH OiJIbLI A€TaJbHO Ha CYy6’€K-
Tax peaJsisauil MOJiTHKH.

[IpaBooxopoHHi oprauu SiK cy6’e€KTH
peanizauil KpUMIHOJOTiYHOI TOJITHKU
y cdepi TPyAOBUX BiAHOCHH.

Ha cporomguimHii neHb mpaBoOXo-
POHHiI OpraHd € OOHUM i3 OCHOBHHX
cy6’ekTiB 3amoOiraHHsl KPUMiHAJbHUM
NPaBOMOPYIUIeHHSIM, Yy T.4. — TIPOTH
TPYNOBUX TIPaB rPOMajisiH. «3aKOHO/AB-
CTBO NP0 TMpaBa Ta CBOOOIU JIOJUHHU
I rpomMainsiHWHA B YKpaiHi BimoBimae
BHUCOKHUM MiKHapOJHO-IPABOBUM CTaH-
JnapTaM; 3akjaleHa NeMOKpaTH4Ha KOH-
LENLUis B3a€MOBITHOCHH JIIOAWUHU Ta Oep-
»KaBH, 3TiHO 3 SIKOIO JIIOAUHY B YKpaiHi
BU3HAHO HAWBHUIIOK COILiaJbHOI I[iH-
HICTIO; 3MIHIOIOTbCS CIIiBBiZHOIIEHHS
U pOJib CTPYKTYPHHUX €JIeMeHTiB MpaBo-
BOTO CTaTyCy TI'POMaAsiHUHA, OCKiJbKH
NpioOpUTETHE 3HAUEHHS MaloTb He HOro
060B’s13KH, a mpaBa Ta cBobomd. Bogx-
HOYac CydyacHOMY IIPaBOBOMY CTaTycy
rpoMajsiH YKpaiHu NpHUTaMaHHa cjadka
couiaJbHO-IPABOBA 3aXUIIEHICTb, HeIO-
CTaTHSl rapaHTOBAaHICTb MpaB i cBOOOM,
BiZICYyTHICTb HEOOXiTHUX 3a6e3MeyyBaJib-
HUX MexaHiaMmiB. B Ykpaini axryanisy-
€ThCSl IUTAHHS He JIMLIe IPOTroJOILEeHHS,
a ¥ MOXKJIUBOCTI 3iHCHEHHS Ta 3aXUCTY
npaB JIOJUHU U TpoMansiHuHa. KUTTs
JIIOMUHY TOTPe6ye peasbHOTO BTiNEHHS
3aJleKJapoBaHUX mpaB i cBo6oja, TOOTO
po3po06J/ieHHS] MPaBOBOTO MeXaHi3My IX
3abe3neueHHs, KU Mae CTaTH rapas-
tieto nmieBocti mepen6auenux Koneru-
TyLi€lo Tmpas, cBo6oL Ta 000B SI3KiB»
[6, c. 83]. B uboMy KOHTeKCTi MOxKHA
BECTH MOBY MpPO BUPOOJEHHSI €IUHOTO
KOHLIEIITY 3aXUCTY TPYAOBUX NpPaB, IKUU
Ma€ BKJIOYATH «Tpiagy» PeryasiTOpHUX
¢yHKUii: 1) peanisalis npuHUMIY Bep-
XOBEHCTBA IIpaBa Kpi3b NMPU3MY BiATBO-
peHHSl €IMHOro LiJIiCHOrO MexaHi3My
peasizauii TPymoBHX MpaB Ta CBOGOL
JIIOIVHU Ta TPOMajsHUHA SIK HeBil eM-
HOI CKJIAZOBOI 1€PKABHOTO yIPABJiHHS;
2) yHidikauis HaUioHaJbHOrO 3aKOHO-
IAaBCTBA MPO MPALIO LIISXOM iHTerparil
Mi>KHAapPOJHUX Ta €BPONEHCHKUX CTaH-
IapTiB 3aXUCTY TpaB Ta cBOOO JIOIUHU
i rpomassiHMHa 3acob6aMM KpHMiHaJb-
HOrO MpaBa Ta KpuMiHoJiorii; 3) akTyasi-
3auis poJi NPaBOOXOPOHHUX OPraHiB fK
cy6’ekTiB 3amnobiraHHsi KpUMiHAJbHUM
IPaBOMOPYIIEHHSM, TOMYJIIPU3aLlist
ocoby TpauiBHUKA MPaBOOXOPOHHOIO
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OpraHy 3 MeTOI0 MiABHIIEeHHS piBHA
JIOBipH HaceJIeHHS.

«EdeKkTHBHICTD MPUHLMIY BEPXOBEH-
CTBa IMpaBa, BcTaHoBJeHoro cT.8 Kow-
CTUTYL{{ YKpaiHM 3yMOBJIEHA MPABOBUMH
3aKOHaMH, 3[iHCHEHHSIM Jlep:KaBHO! BJafH
Ha TiACTaBi MOAIMYy 1i Ha 3aKOHONABUY,
BHKOHaBUy U CYNOBY, PiBHiCTIO CY0’€KTiB
npaBa Tepel 3aKOHOM i CYAOM, BiAMOBi-
JAJIBHICTIO Jep>KaBU Iepen 0co0o0, a He
Jvllle 0coOW Tepel NepXKaBo, BHU3HAH-
HSM JIIOIWHY, il XKUTTS U 3[0pOB’sI, 4ecTi
Ta TifHOCTi, HEAOTOPKAHHOCTI ¥ Oe3neKH.
Y KoHTeKCTi peanizalii KOHLENTYyaJbHOI
inel BepxXOBEHCTBA MpaBa Ta Mi?>KHaPOIHHX
CTaHIAPTIB TpaB JIOAUHU B YKpaiHi akry-
anisyeTbcsl pobieMa HaloOBHEHHS! peasb-
HHM 3MiCTOM BCTaHOBJIEHUX KoHCTHTYLi€I0
YKpaiHu mpaB i cBOOOA JIIOAMHU Ta Tpo-
MafsTHUHA, HaJaHHS iM peajibHOro OeKJa-
patuBHoro craHy. OCKIJIBKH «peaJsibHiCTb
npag i cBoGox rpomans» (il cyTHiCTb)
BUCBIT/IIOETHCST 32 JIOTIOMOTOI0  CHCTEMH
B3aEMOTIOB I3aHUX MaTepialbHUX i Mpo-
leCyaJbHUX CTOpPiH MexaHisMmy 1i 3a6es-
neuenHst (peasisallisi, OXOpOHa, 3aXHCT).
Akryanizye npo6/seMy TakoK BH3HAUEHHS
poJii mepxaBH, 1i oprasiB, 3okpema Hari-
oHa/IbHO! notilii Ykpainu (nani — HITY),
B 3a0e3neueHHi MpaB i CBOOOA JIIOAWHH,
MeX IX BTPYYaHHS Ta BiAMOBifAJBHOCTI.
HITY, mo e ueHTpanbHUM OPraHOM BHKO-
HaBUO{ BJAIH, SKUH CJIYXUTb CYCIiJb-
CTBY WLIAXOM 3abe3MeueHHs] OXOPOHH
npaB i cBOOOA JIFOAWHH, TPOTUAIl 3/I0YHH-
HOCTi, TiATpUMaHHsS My6JiuHOl Ge3neKu
Ta nopsaaKy [7], — Ha#GinbI HaGMMKeHHE
IO HacesleHHs1 32 0OCSITOM KOMIIeTeHLik»
[6, c. 83]. HauioHasbHa mogtiwist Geamnoce-
peoHbO TMpaLoe i3 KPUMiHANIBHUMHU IIpa-
BOIOPYIIHUKAMHU Ta peaJsli3ye MOJOXKeHHS
KPUMI{HaJIbHOTO 3aKOHOZABCTBA ¥ KPalHH.
Y 3B’s13Ky i3 MM, AICHO, MH MOXKEMO F'OBO-
putu npo Te, wo came HILY € ocHoBHUM
cy6’ekToM 3amobiraHHs CycHiJbHO Hebes-
NeyHuM JisiHHSIM. KpuMiHasbHi mpaBoro-
PYLIEHHS TPOTH TPYAOBHX IPAB € B MEBHiH
Mipi JJaTEHTHUMH, Y 3B’SI3KY i3 UMM 4acTo
NPaliBHUKK IIPABOOXOPOHHUX OpPraHiB He
MOXKYTb 3[IHCHIOBATH CBOI (DYHKL{l uepes
6pak iHpopMalll Npo KpUMiHaNbHE TPaBo-
TOPYLIEHHS Ta 06CTaBUHH HOTO BUHHEHHS.
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«Ha misimeHicTs TpencraBuukis HITY
TIOLIMPIOETC  BUMOTa 3aKOHHOCT, 10
nepefyBae B MeXKax BepXOBEHCTBA IIpaBa
Ta TOJAra€ B HENONYLIeHHi CBaBiLIA
CTOCOBHO JIIO[MHH. 3a THUIIOM IIPaBOBOTO
perymoBannsi HITY wmae morpumysaTncs
NpUHLMNY 3200pOHH: «3a00pOHEHO BCe,
1o Oe3nocepefHbO He MO3BOJIEHO 3aKO-
HoM». ToMy B3HauylMMH € MpOLEeAypH
(mpouecH) 3HifiCHEHHS PUITUCIB IPABOBUX
HODM 3 OXOPOHH Ta 3aXMCTY NpaB i CBOOOL
JIOOWHY, WO ToTpefye 3’siCyBaHHS CIie-
urgikd npodecifiHOl AiJIBHOCTI KOXHOTO
nigposaiay B 1yx npouecax. [Tepex HITY
TMOCTAlOTh BaXKJMBi 3aBJaHHS B KOHTeEK-
cTi opieHTaljl YKpaiHH Ha BXOMKEHHS [0
€pponeticbkoro Coto3dy, MPOBITHUM 3 SIKHX
€ 3Mil[HEeHHS] aBTOPUTETY CBOIX MpaLiBHHU-
KiB cepel HaceseHHs, MepeTBOpPeHHs Ha
CIIpaBXKHIX CJIYT HAPOAY, TOTOBUX

CBOEYACHO HajaTu JOTIOMOTY
Ta rapaHTyBaTH 3aXUCT NpaB i cBOOOJ
rpoMansHaM YkpaiHu. Huni KoxHa
JIIOAWHA ieflalli Kpallle po3yMie, 10 CyT-
HiCTb il MpaB Ta CBOOOJ MOJIAra€e He Tak
y 1X IeKJapaTHBHOMY MPOTrOJIOIIEHH], K
y 3abes3neueHHi

3MiMCHeHHs], §Ki MaTepiasbHi, NMpaBOBi
Ta {HII rapaHTil HajawTbh Oep:kaBa Ta i
OpraHd it 1X MOCJiIOBHOI Ta BceGiyHOl
peanizauil. Cepen LMX rapaHTil BaXKJHUBY
poJib  BilirpatoTh CIeljajbHi [1PaBOOXO-
pousi 3aco6u. HITY mopsin 3 inmwmu mpa-
BOBMMH yCTaHOBaMH Ta PaBOOXOPOHHHUMH
OpraHaMH HaJIeXKUTb JI0 3arajbHOl CHCTEMH
rapaHTyBaHHsS YKpaiHCbKOIO JepKaBOio
npaB i cBobon ocobu. [jeBicTb misiibHO-
CTi B IbOMY HampsiMi 0OyMOB/IEHa HafiaH-
usim Konceruryuiero Ykpainu [8], 3akonom
Yxpainu «[Ipo Hauionanbny noniniio» [7]
Ta {HIIMMH 32KOHOJABUMMHU aKTaMH LIHpO-
KUX [IOBHOBaXKEHb II0J0 3abe3NeyeHHs
3aKOHHOCTi Ta JOTPUMAHHS IpaB i CBOOOK
JIOMWHY, iX iHIliaTUBHICTIO, aBTOPUTETOM
cepell HaceJleHHS KpaiHW, JOCTYIHICTIO»
[6, c. 83]. Takum 4uHOM, B yMOBax Cyyac-
HUX peasii 3aKOHOAABellb POOUTb BCe
MOJK/IMBe 1J1s1 BinOyAyBaHHS €IMHOI Tpa-
BOOXOPOHHOI cCUCTeMH, sika OyJa 6 3naTHa
peasli3oByBaTH KPHUMIHOJIOTIUHY MOJITHKY
B chepi OXOPOHM BCiX CYCHiJBbHUX BiIHO-
CHH, $Ki ICHYIOTb y JepXKaB.
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«B  ymoBax poO3BHUTKY HeMOKpatii,
NOfepKaHHS TIpaB i CBOOOA JIIOAUHH
dhopMyBaHHS HaslexKHOI Ta e(PeKTUBHOL
HaljoHa/JbHOI CUCTEMH CYIOBOTO 3aXHU-
CTy € OIHHUM 3 aKTyaJbHUX 3aBIaHb
nep:kaBu. BinHuHI OCHOBHOIO Hisiyib-
HICTI0O Halloi AepKaBW CTAlOTb TpaBa
Ta cBOOONM JIIOAWHH, TapaHTii 1X 3mikc-
HeHHS. YTBepIKeHHs U 3abe3neueHHs
mx npas i cBobon Koncrturyuis Ykpa-
{HM TOKJAaJae Ha AepKaBy $§IK ii TOJIOB-
HUU 0060B’s30K. Hemapma, Ha BigMmiHy
Bil mMoONepeiHbOro 3akJuky «JliognHa
nns pepxasu» KoHerutyuia Ykpainu
1996 poky mporosocuna «[lepxxaBa mis
JonuHu». JlepKaBa Biamosinae mepen
JIIOIMHOI0 32 CBOIO JAislNbHICTb. ¥ TBep-
JKeHHS1 U 3a0e3nedyeHHs mpaB i cBOGOL
JIIOMUHHU € TOJIOBHUM 0OOB I3KOM Jep-
xaeu (crarra 3). ®Dinocopcbke pospo-
6sieHHs1 Ipo6JieM 1paB i CBOGON JIOAUHU
(3 JlibepasbHO-TYMaHICTHYHUX TO3HIIiH)
noB’A3y10Th 3 iMeHeM 1. Kanra. «fxiio
icHye Hayka, $fika J[ildcHO TmOTpi6Ha
JIIOIMHI, — 3a3HayaB ¢ijsocod, — TO Le
Ta, KOl HaBUalo §I, — a KOHKPETHO Ta,
sKa HaJsleXKHO I0Kasye JIOOUHI 11 Micue
y CBiTi, KOTpa HaBuae TOro, KUM Tpeba
6yTH, W06 OyTH moauHo0» [9, c. 36].
KoncTutryuis YkpaiHu Ta uMHHe 3aKo-
HOJABCTBO 3aKpIMJIOITh 32 AepKaBolo
B 0co0i KOMIETEeHTHHX [Iep:KaBHHUX
opraHiB (PyHKL{I0 3aXUCTy MpaB i cBOOOL
rpoMaisiH YKpaiHH, sika TrapaHTye KoxX-
HOMY MpaBO 3BEPTATHCH 33 3aXUCTOM
cBoix mopymeHux mpas» [8]. Otxe,
peaxizanis HIIY kKpumiHOJOTriuHOT
MOJITUKU B chepi OXOPOHU TPYHoO-
BHUX BiJHOCMH B YKpaiHi moJsdrae
B HACTYMHOMY: 1) cBo€YacHe BUKPHUTTS
KPUMi{Ha/JbHUX [IPaBONOPYILIEHb MPOTU
TPYLOBHUX TPaB I'POMAJsH: IIBUIKE pea-
TyBaHHS Ha 3BEpPHEHHS POMajsiH L10M0
MOpPYIIeHb TPYAOBOTO Ta KPUMiHAJIBHOTO
3aKOHONABCTBA B YACTHHI 3aXUCTy IIpaB
NpaliBHUKA; 2) B3aeMopis i3 HaceJeH-
HAM LIOA0 HenonylleHHs (DaKTiB BiKTH-
Misauil, KoTpa BinOyBaeTbCs LINSIXOM
PeTyJNSIPHOTO, MOCTYIOBOTO TOPYIIEHHS
HU3KH TPYIOBUX TIIpaB MpalelaBleM
(3a spocramHsiM cycnibHO HeGesneu-
HUX HACJiAKiB — Bil HaWHHUKYOTO CTY-

MeHI0 [0 HaMBMINOr0); 3) YIOCKOHa-
JeHHs1 iH(opMmauifiHoro 3abe3rneueHHs
IOCYIOBOTO PO3CJiIyBaHHS KPHUMiHa/b-
HMX TIpaBoNOpylIeHb, I0OB'A3aHUX i3
NOpPYLIeHHAM TPYIOBUX TpaB IPOMaisH;
4) 3anpoBaiKeHHs y MPaKTHYHY Misl/Ib-
HiCTb cTpaTerii 3amnobiraHHs KpHUMi-
HaJbHUM  TIPABOIMOPYIIEHHSIM  TPOTH
TPYAOBHX MpPaB IPoOMajsiH.

HepxaBHi Ta Hegep:KaBHi OpraHM,
YCTaHOBM Ta OpraHi3ailii, B 000B’ 93K
SIKUX BXOJUTh KOHTPOJIb 32 HOpMaJib-
HUMU TPYAOBUMH BiIHOCMHAMU.

«OpHiero 3 Takux c1yXk6 e [lepkaBHa
cay»x06a 3 muTaHb mpaui. Jlep:kaBHa ciyx6a
3 muranb mpaui (Jlepxknpaui Ykpainu)
BXOJUTb IO CHUCTEMH OpraHiB BHKOHABUOI
BJIAIU 1 3MOIUCHIOE MiSIIBHICTb BiAIIOBiIHO
no Tlomoxennsi, sarBepmkeHoro [locra-
HoBolo KabGiHety MinicTpiB YKpalHu Bin
11 motoro 2015 p. Ne 96. Bona peanizye
TOJITHKY B chepax MPOMHUCIOBO! Oe3MeKH,
OXOpOHM Tpall, TirieHu npaui, 3aiHCHEHHS
J€P>KaBHOTO TiPHUYOro HarvsiLy, a TakoxkK
3 TIMTaHb HAIVISy Ta KOHTPOJIIO 32 JOAep-
JKaHHSIM ~ 3aKOHOZ@BCTBa MPO  MpaLlo,
3alHATICTb HACEeJEeHHsl, 3araJbHO000B 513
KOBE JepKaBHe ColjajbHe CTpaxyBaHHS
Bl HEILACHOTO BHIMAAKy Ha BHUPOOHULITBI
Ta poeciiHOro 3aXBOPIOBAHHS, §IKi CIIPU-
YUHUJIM BTPaTy Mpale3fiaTHOCTI, Y 3B’ 3Ky
3 THM4YacoBOIO BTPAaTOK MNpale3daTHOCTI,
Ha BUNAJ0K 0e3pobiTTs B UaCTHHI MPU3Ha-
YeHHsl, HapaxyBaHHSl Ta BHILIATH JOIO-
MOTH, KOMITEHCaL[i}, HaflaHHS COL{aIbHUX
NOCAYT Ta IHIIMX BHUIIB MaTepiajbHOrO
3abe3neveHHs] 3 METO NOTPUMaHHS IpPaB
i rapaHTtii 3acTpaxoBaHHMX oci6. 3rizHO
3 [locranosoto Kabinery MinicTpis Ykpa-
fuu Bin 11 motoro 2015 p. Ne 96 «[Ipo
3arBepmkenHs: [losoxkenns mnpo ep-
JKaBHY cay»KO0y YKpalHW 3 THMTaHb Ipalli»
OCHOBHHUMH  3aBIAHHSIMH  CJIyKOU €
1) peasiszaiisi 1ep»KaBHOI MOJIITHKH y cdpe-
pax IpoMHCJ/I0BOI Oe3NeKH, 0XOPOHH Npaly,
ririeH" npauj, NOBOJKEeHHS 3 BUOYXOBUMH
MaTepianaMM, 3AiHCHEHHSl JepXKaBHOTO
TipHMYOro HarIsALy, a TaKoXK 3 MHUTaHb
Har/Isy Ta KOHTPOJIO 3a AOJep:KaHHSM
3aKOHOJABCTBA IIPO TMPAIlio, 3aWHATICTDH
HaceJleHHsl, —3arajbHOOOOB SI3KOBe  Jiep-
JKaBHE ColljajbHe CTPaxyBaHHSl B YaCTHHI
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TNpU3Ha4yeHHsl, HapaxyBaHHS Ta BUIUIATH
JOTIOMOTH, KOMIIeHCaLll, HaJaHHS coLjaJb-
HUX TOCJYT Ta {HIIHUX BUIIB MaTepiaJbHOrO
3abe3nedyeHHs] 3 METO NOTPUMAaHHA IPaB
i rapaHTiii 3acTpaxoBaHuX 0cCi6; 2) 3miiic-
HEHHS1 KOMIIJIEKCHOTO YIPaBJ/iHHS 0XOpo-
HOIO Npali Ta POMHCJIOBOI0 Oe3NeKol0 Ha
Jep2KaBHOMY PiBHi; 3) 3mificHeHHs JepxKaB-
HOTO PpEeryJoBaHHS i KOHTPOJIO y cdepi
JUSJIBHOCTI, MOB’$13aHOI 3 00’ €KTaMH ITiIBU-
1IeHoi HeOe3neKu; 4) oprauisatiis Ta 3gjic-
HEHHS JIep’KaBHOr0 Harasmy (KOHTposto)
y cepi (DyHKLIOHYBaHHSl PUHKY MpPUPOL-
HOrO ra3y B YaCTHHI MiATPUMAHHS HaJlex-
HOTO TEXH[UHOIO CTaHy CHCTEM, BY3JiB
i nmpunaniB 06Ky MPUPOIHOrO rasy Ha
o6’ektax Horo BHIOOYTKy Ta 3abesrie-
YyeHHs 0e3neyHol i HaAilHOI eKcrJyaTtanil
06’ekTiB €IHHOI Tra30TPaHCIOPTHOI CHC-
temu» [10]. Takum uuHOM, JHepxaBna
cnyk6a 3 NWTaHb npaui, (pakTHYHO, CTe-
JKUTb 32 JOTPUMAHHSIM OCHOBHHX BUMOT 10
TOPSIIKY peaJisalil TPyIOBUX PaBOBiTHO-
cvH B YkpaiHi. To6To, Le nepBiCHUH KOH-
TPOJb, Ha eTali SIKOro MOXKHa BCTAHOBUTH
HasIBHICTb MOPYIIEHb, Y TOMY YHMC/i — KpH-
MiHaJIbHO TPOTHUIIPABHOIO MOCSITAaHHSl Ha
cycrinbHi BitHOCHHHU y cdepi npawi. Uepes
HaBefleHy Cayk0y 3aKOHOJABellb Hamara-
€TbCS He JIONYCKaTH CepHO3Hi MOpYILEeHHS
TPYZOBOTO T1paBa, KOTpi MOXKYyTb OyTH Bifl-
HeCeHi 10 CyCIiNibHO HeOe3NeuHUX.

«B 11bOMy KOHTEKCTi IiKaBUM TaKOX
€ JepXKaBHUH CaHiTapHO-emileMioJoriy-
HUHA Har/Isif — Le [is/bHICTh OpraHiB,
ycTaHoB i 3aknafiB lep:xaBHoi caHiTap-
HO-erifeMioIoriqHol CyKO61M MO KOHTp-
OJI0 3a JOTPUMaHHSIM IOPUAHYHHMHU
U (isuyHUMH o0co0aMM  CaHiTapHOro
3aKOHOJAaBCTBA 3 METOIO NOMNepeKeHHH,
BUSIBJIEHHS, 3MeHIIeHHS ab0 YCyHeHHS
LIKiJJIMBOTO BIIMBY He0e3NeuHUX YHH-
HUKIB Ha 3[0pOB’ JoJed i 1o 3acTto-
CYBAaHHIO 3aXOfiB NIPaBOBOTO XapakKTepy
mono mnopywHukis. 3rigHo 3 Ilocra-
HoBoto KabGinety MinicTpiB Ykpainu
Bin 22 gepBHs 1999 p. Ne 1109 «IIpo
3aTBepaKeHHs [lo/102KeHHS PO AepxKaB-
HUU CaHiTapHO-eNifeMioIOTiYHUH HarJsan
B YKpalHi» OCHOBHUMH 3aBIAHHSIMHU [ep-
JKaBHOTO  CaHiTapHO-eMifeMioJ0TiYHOTO
HaNIsAAy €: a) KOHTPOJIb 338 BUKOHAHHSM
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CaHiTapHOTO 3aKOHOJABCTBA, CaHITAPHUX
Ta IPOTHEMNiAEeMIUHUX (I‘IpO(i)iJIaKTI/ILIHI/IX)
3aX0liB, a TaKOX TMPUIHCIB, MOCTAHOB
i BUMOT, BHUKJIAJeHUX y BUCHOBKAaX, IO
BUJIAIOTbCSI TOJIOBHUM JepKaBHUM CaHi-
TapHUM JiikapeM; 0) CcaHiTapHO-KapaH-
TUHHHAU KOHTPOJb y MYHKTaX MPOIYCKY
yepes JepKaBHUE KOPJIOH; B) KOHTDPOJIb
3a CaHiTapHOW Ta eMifeMiYyHOI CHUTya-
ui€r0 Ha TepuTOpil YKpaiHHW; T') NpoBe-
JIEHHS CaHiTapHUX Ta eMifeMiOJOTiYHUX
po3cJigyBaHb, CHOPSIMOBAaHHUX Ha BCTa-
HOBJIEHHSI IPUYMH Ta YMOB BUHHUKHEHHS
i po3noBCIOMKeHHS iH(EKUIHHUX XBOPOO,
npodeciiHUX 3aXBOPIOBaHb, MAaCOBHX
He iHQEeKUHHUX 3axBopwBaHb (OTpY-
€Hb) Ta panialifiHUX ypaxeHb JIOOeH;
r)  pO3pOOJEHHSI  MPOMO3ULIH  1I0A0
[IPOBEICHHS CaHiTapHUX Ta NPOTHEI-
geMiunux  (mpoisakTMUHMX) 3aXOMiB;
) 3IiFCHEHHS JepKaBHOTO CaHiTapHO-
€MieMio/IOri4YHOr0 HOPMYBAaHHS; e) npo-
BeJleHHS JepXKaBHOI CaHiTapHo-emine-
MiOJIOT{UHOI eKCIepTHU3H; €) JepKaBHA
peecTpallis HebGe3MeUHUX I/ 3I0POB’S
i XKuUTTA JIOAMHHA (DaKTOpiB cepeno-
BUILA JKUTTEMSJIBHOCTI, »K) CTaTHUC-
THYHe CIOCTepeXKeHHs1 y cdepi 3abes-
NeyeHHs CaHiTapHOro Ta eMNifeMiyHOro
OJ1aronosiyuyust HaceJeHHs, Oep:KaBHUH
00/1iK iH(peKUiHUX XBOpoO, mpodecin-
HUX 3aXBOPIOBaHb, MAacCOBUX HeiH(ek-
uiiHUX 3axBopBaHb (OTpyeHb) Ta pami-
alilHUX ypaXKeHb JIOIeH y 3B’sA3Ky 3i
WKiIJUBUM BILIMBOM (pakTopiB cepe-
JOBULIA KUTTENISJIBHOCTI, 3) BXKUTTS
3aX0liB [/ TIPUIMHEHHS MOpYLIeHb
CaHITapHOrO 3aKOHOJABCTBA Ta IIPUTSAT-
HEeHHs [0 BiANOBigaJbHOCTI 0Ci®, BHUH-
HUX Yy BUMHEHH] TaKUX MPaBOMOPYLIEHb»
[11]. Bkasauuii Harsisg 3AiHCHIOE Mpe-
BEHTUBHY MiSIbHICTb CTOCOBHO IOTEH-
LiHHUX KPHUMiHAJbHUX IPaBONOPYIIEHb,
BUKJafeHUX y X po3zini KpuminanbHoro
konekcy Ykpainu («Kpuminanbhi npaso-
NOpYLUEHHs TNpPOTH Oe3NeKH BUPOOHU-
uTBa»). BkasaHe 06yMOBJEHO THM, LIO
caMe y ILbOMY PO3AiJi KPHUMiHAJIBHOTO
3aKOHOJNABCTBA  INPUIINSETbCS  yBara
3aXHUCTY KUTTS Ta 3M0POB’S MPAIiBHUKIB
i Yyac BUKOHAHHS MOKJaAeHUX Ha HHUX
TPYLOBHUX 060B’A3KiB.
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TakuM uuHOM, TpOBeleHe HOC/i-
JUKeHHS HaJano MOXJIMBICTb MifACyMy-
BaTH, WO Tin cy6’eKTaMu (opMyBaHHS
Ta peasnisamii KPUMIHOJOTIUHO! MOJITHKH
y cdepi OXOpPOHH TPYAOBUX BiIHOCHH
B YKpaiHi HeOOXiIHO pO3yMITH OpraHH
3aKOHOJABYOl Ta BHKOHABUOl BJIAMH,
a TakoX OKpeMi yCTaHOBH, Oprasizaii
Ta 0co0M TOILIO y He3nocepenHi 060B’I3KH
SIKHX BXOIHUTb BCTAHOBJIEHHS Ta KpUMiHa-
Jizalisi MOTeHLiHHUX / (hakTUYHHUX CyC-
MiJIbHO HeOe3NeuHuX HisiHb, CIIPIMOBaHUX
Ha MOpPYLUEeHHS CYCIHiJIbHUX BiIHOCHH, IO
3a06e3Me4yyl0Tb HOPMaJbHi TPYIOBi NpaBo-
BiIHOCHHM, BHU3HAUEHHS IPHUYMH, YMOB
Ta (DaKkTOpiB, SKi CIPHUSIOTb X CTAHOB-
JIEHHIO Ta pO3MOBCIO[UKEHHIO, a TaKOX
NIPOTHO3YBaHHS KPUMiHAJbHO MPOTHIIPAB-
HOI MiJIbHOCTI Ha IeBHUH 4Yac B MexXKax
NeBHUX TEpUTOPiH {3 HACTYMHHUM CTpa-
Ter{YHUM TIAaHYBAHHSM KPUMIHOJIOT{YHOL
peakuii Ha TakKi JistHHS.

B cmammi po3eandaromocs
cyb’ekmu  peairizayii  Kpuminoaioeiu-
HOI noaimuku Yy cgepi OXOPOHU Mpy-
dosux sioHocun 8 Ykpaiui. Brasawo,
wo cyb'ekmu 3anobieaHHs KpuMi-
HAAbHUM RPABONOPYULEHHAM MONYMb
6ymu Oduepenyitiosani na maxi: 1)
cyb’exmiuL, Ki BCMAHOBAIOIOMb OCHOBHI
sudu ma gopmu 3a60poHeHOI 8 YKpairi
dianbHocmi Ha 3a2arbHO0epPHCABHOMY
pisni; 2) cyb’ekmu, aKi 3alimaromocs
IHOopMAUiliHO-aHAAIMUYHOIO pobo-
Mmoo, nos’sa3aHor 3i 8CMAHOBACHHAM
OemepMiHAKMIB KPUMIHAALHO RPOMU-
npasuol 0issbHOCMi, NPOSHO3YBAHHAM
ma cmamucmuroro; 3) cyb’exmu, AKi
3aiimaromecs po3pobKOK KpUumiHOAO-
eiuHux cmpameeiti 3anobicanHs Kpu-
MIHQALHO NPOMURPABHUM  OiAHHAM;
4) cyb’exkmu, aKki besnocepednvo pea-
AL3YIOMb HA NPAKMUYL KPUMIHOA02IUHI
cmpameeii  3anobieaHHs  KPUMIHAAb-
HUM npasonopyuiennim; ) cyb’ekmu,
AKI BUKOHYOMb OONOMINCHY (PYHKLYIIO
Y 3anobieaHHi KPUMIHANLHUM NPABO-
nopywennuam (nanpukasad, epomad-
cokicmy). 3asnaueno, w0 8 4acmumi
0X0pOHU mpydosux 8i0HOCUH 8 YKpaiHi,
HeoOXiOHO 38epHYymu ysaey Ha me, Wo

naamegopmoro 045 ii pearizayii € 8i0-
NOBIOHI HOPMAMUBHO-NPABOBI aAKMU,
KD pecyaroroms CYcniibHi 8I0HOCUHU
Yy cepi oxoporu npaui. [epiasHa
caymba 3 numarnv npaui, GaKkmuino,
cmescumo 3a OOMPUMAHHAM OCHOBHUX
sumoe 00 nopadky pearisauyii mpydo-
sux npasosionocur 8 ¥Yxpaini. Tobmo,
ye nepsicHuli KOHmMpPOAb, Ha emani
K020 MONHA BCMAHOBUMU HAABHICMb
nopyuierb, Yy mMOMY HUCAL — KpuMi-
HAALHO NPOMUNPABHOEO NOCASAHHSA
HQ cychnirbHi 8iOHOCUHL Y cepi npayi.
Yepes nasedeny cayxby 3akornodaseypb
Hamaeaemocs He donyckamu cepilo3ni
nopyuierns mpyoogozo npasa, KOmpi
moxcymy bymu 8i0HeceHi 00 CycninbHoO
nebesneurnux. OcrosHUMU Cyb exmamu
peaaizayii KpUmMiHOAOCIUHOI NOAIMUKU
Yy cghepi oxoporu mpydosux 8i0HOCUH
€ opeaHu 3axKoHodas4oi saradu, Kompi
susHauaroms npiopumemu 8 6opomobi
i3 KPUMIHAADHUMU  NPABONOPYULEH-
Hamu. B ymosax cyuwacnux peanrit
3akoHoOaseyb podume B8ce MONAUBE
oas 8i06ydysarnHs €0UHOI NPasooxo-
POHHOI cucmemu, ska byia 6 30amHa
peaiizosysamu KpUMIHOAO2IUHY ROAI-
MuKy 8 cgepi OXOpOHU BCIX CYCniab-
HUX 8IOHOCUH, AKI iCHYyrOmb Yy Oepiasi.

KuarouoBi caoBa: cy6’ekTH, KpH-
MiHOJIOTiYHA TMOJITHKA, KPUMiHaJbHe
[IPaBONOPYIIEHHSI, TPYIAOBI BIIHOCHHH,
JepKaBa, KpUMiHaJlbHe 3aKOHOJABCTBO.

Zhdan M. Subjects of the imple-
mentation of criminology policy
on the protection of labor relations
in Ukraine

The article examines the subjects of
the implementation of criminological
policy in the sphere of protection
of labor relations in Ukraine. It is
indicated that the subjects of the
prevention of criminal offenses can
be differentiated into the following:
1)  subjects that establish the
main types and forms of activities
prohibited in  Ukraine at the
national level; 2) entities engaged
in information and analytical work
related to the establishment of
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determinants of criminal activity,
forecasting and statistics; 3) subjects
involved in the development of
criminological strategies for the
prevention of criminally illegal acts;
4) entities that directly implement
criminological strategies for the
prevention of criminal offenses in
practice; 5) entities that perform an
auxiliary function in the prevention
of criminal offenses (for example,
the public). It is noted that in terms
of the protection of labor relations
in Ukraine, it is necessary to pay
attention to the fact that the platform
for its implementation is the relevant
legal acts that regulate social relations
in the field of labor protection. The
State Labor Service actually monitors
compliance with the basic requirements
for the implementation of labor
relations in Ukraine. That is, it is an
initial control, at the stage of which it
is possible to establish the presence of
violations, including criminally illegal
encroachment on social relations in
the field of labor. Through this service,
the legislator tries to prevent serious
violations of labor law, which can be
classified as socially dangerous. The
main subjects of the implementation
of criminological policy in the field
of protection of labor relations are
the bodies of legislative power, which
determine priorities in the fight against
criminal offenses. In the conditions of
modern realities, the legislator is doing
everything possible to rebuild a single
law enforcement system that would
be able to implement criminological
policy in the sphere of protection of all
social relations that exist in the state.

Key words: subjects, criminological
policy, criminal offense, labor relations,
state, criminal legislation.
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M. Kys3Henosa,
KaHAWJATKa IOPUIUYHUX HayK, IOLIEHTKA,
3aBiflyBaukKa KadeapHu NpUBaTHOIO Ta COLiaJbHOTO IpaBa
CyMCbhKOTo HalliOHa/JbHOTO arpapHoOro yHiBEPCHUTETY

JO ITMTAHHA ITPO MEAIAIIIO ¥ BUPINIEHHI
KOJIEKTUBHHUX TPYJOBHX CIIOPIB

AxryanpHicth TemMu.  OcraHHi
KiJIbKa POKIB y IIPaKTHLi BHUpilleHHS
KOJIEKTUBHUX TPYNOBHUX CIIOPiB CrioCTepi-
raeTbCs TEHJEHLIS BiAXOMY Bifl BUKOPH-
CTaHHS CYIOBUX 3ac00iB 3aXUCTY KOJIEK-
TUBHHUX TPYIOBHX IpPaB A0 M03aCyIOBUX,
y TOMY YHCJi aJbTepHATUBHUX. I3 HabyT-
TAM 4YMHHOCTI 3akoHy Ykpainu «[Ipo
Menialio», 10 Nepeniky crnoco6iB BUpi-
LIeHHSl TPYIOBUX CIOpiB OYyJO BHECEHO
Mezjalio, fKa Ma€ IeBHi IpoLecyaJbHi
nepeBard LIOAO0 IOCEpPeqHULTBa, apbit-
paxKy Ta CYLOBOTO PO3IJIsSAY B MeXaHi3Mi
3aXUCTY TPYHOOBHUX IIPaB.

ITocraHoBka npo6aemu. Y Komexci
3aKOHIB PO Mpalio YKpaiHu Me[iallito
BH3HAUeHO $IK CToci® BUpillleHHS iHAWBI-
NyaJbHUX TPYHOBHUX cropiB. st KoJek-
TUBHUX — mnocepefHUUTBO. [loTpibHO
BIIMITUTH, 11O IOCEPEIHULITBO y CIipHUX
TPYLOBUX BiJHOCHHAX MOKJIUKAHO 3a06e3-
NEeUUuTH WBUAKUU Ta e(eKTUBHUH pO3-
TJISII CIIOPY, & TaKOXK HAJIEXKHUH 3aXUCT
TPYIOBUX TIpaB Ta 3aKOHHHX i{HTepeciB.
3a paxyHOK MOCEepelHHUITBa, IO 3IiHc-
HIOETHCSI He3aJIeXKHUMU [0CepelHUKaAMU
HauionaneHo! ciayx6u moceperHHULTBA
Ta TMPUMHUPEHHSI JOCSTAIOTLCS TOCTaB-
JieHi Tepef LWM OepKaBHUM OPTaHOM,
a caMe CIIPUSIHHSI B3aEMOJil CTOpPiH CoLj-
aJIbHO-TPYAOBUX BIJHOCHUH Yy IpoLeci
BpETYJ/IIOBaHHS KOJIEKTUBHUX TPYAOBUX
cropiB (KOH(JIKTIB), 110 BUHHMK/IK MiX
HUMM;  TPOTHO3YBaHHS  BUHHUKHEHHS
KOJIEKTHBHHMX TPYIOBHMX CropiB (KoH-
(JIiKTIB) Ta CIpUSHHS CBOEYACHOMY iX
BHUpIllleHHIO; 3iHCHEeHHSsI T0CepeHUIITBA
i npUMUpPEHHA MijJ 4ac BUPILIEHHS KOJIeK-
THBHUX TpPYAOBHUX CHOpPiB (KOH(JIIKTIB);

3a0e3euyeHHs 3[IHCHEHHS COLiaJbHOro
niajory, BUpOOJIEeHHS Y3TOJXKeHHX IIpo-
MO3UL{HA LION0 PO3BUTKY COLiaJbHO-eKO-
HOMIUHHX Ta TPYAOBHX BiIHOCHH B YKpa-
1Hi; 3MiMCHEHHS 3axXOXdiB i3 3amobiraHHs
BUHUKHEHHIO KOJIEKTMUBHUX TPYIOBHX
criopiB (KOH(IIKTIB); MigBUIIEHHA piBHSA
MPaBOBOI KyJbTYPU YUYACHUKIB COILiaJjb-
HO-TPYAOBHX BiZIHOCHH.

Onmnaxk Mefjaligs MoXKe CTaTH aJjb-
TEPHATUBOK MAiSIIbHOCTI He3aJeKHUX
NoCcepeHUKIB Ta Ai€BUM CIOCOOOM CTa-
6inizauil TPyAOBHUX BiIHOCUH He TiNbKH
iHAMBiAyaNbHUX, aJje | KOJEKTHBHUX,
OCKIJIbKH Mae€ 3MICTOBHiI IpouenypHi
riepeBard nepef MocepeiHULTBOM.

AHani3 ocTaHHIX [JOCJiAMXKEHb.
[luTaHHIO  BUpIilleHHS  KOJEKTHUBHHUX
CTopiB y IOPMAMYHIN JiTepaTypi mpumi-
JIEHO I0CTaTHbO yBaru. Tak, y po6orax
M. Cromny, B. Kabanemp ta O.fxo-
BEHKO PO3IJISIHYTO 3arajbHOTeOpPeTHYHI
npobjeMu  KOJEeKTUBHHUX  TPYAOBHUX
cropiB.  AJbTepHAaTHBHHUM  crocobam
BUDILIEHHS TPYAOBUX CIIOPiB MPUCBH-
yeHi pocuimkenHs B. bypak, B. banyx,
JI. Kynauok-TitoBoi. Jleski acmekTu
Mefiallii BUCBIT/IEHI TAKUMH BYEHHUMH K
O. l'ou-AkoBaeBa, O. Cepena, JI. MeHis
ta iHmumMu. OfHAaK KOMIIJIEKCHUH aHaJsi3
100 MOXKJIMBOCTi BUKOPUCTAHHS Mefi-
alil fK aJbTepHATHBHOTO Crocoby BHPi-
LIeHHSI KOJIEKTUBHUX TPYLOBUX CIIOPiB
BiACYTHIH.

Meta pmocaimkeHHsI — TMpoaHasi-
3yBaTH 3MICT 3aKOHOIABYO BU3HAYEHHUX
Croco6iB BUpillIEHHS] KOJEKTUBHUX TPY-
IOBHX CIOpPiB, BU3HAYUTU TePCIEKTUBH
MeJialii SIK albTepHATUBHOTO CIOCO0Y.
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Buknan oCHOBHOro Mmarepiaiy.
[Tlin TpymoBMM crmopoMm cJin BBaxkaTu
HeBpery/aboBaHi po30iXKHOCTI MiX mpa-
LUiBHUKaMH, NPOQCHiIKAMU YU [HIIUMH
YIIOBHOBAXKE€HUMH OpraHaMu Ta poboTo-
naBLeM, oprasizauismMu (06’ e1HaHHAMM)
po6OTONABIIB 3 NMPUBOAY 3aCTOCYBAHHS
TPYAOBOIO 3aKOHOAABCTBA ab0 BCTAHOB-
JIEHHS] HOBUX YM 3MiHH iCHYIOYMX YMOB
mpani i BiAMOYHHKY, L0 PO3B A3YIOTHCS
y nepen6ayeHOMY  3aKOHOJABCTBOM
nopsiaky [1, c. 147].

Po3ymiHHs mpaBoBOi CyTHOCTI Big-
HOCHH 3 PO3IJISLy Cropy K 000B’S3Ko-
BOI YMOBHU [JIs TOTPUMAaHHSI CTOPOHAMHU
NOPSAKY MpOBeNeHHd Jajto 0O 3Mmory
nepenbayuT | HajleXXHe YSIBJIEHHS
PO MOCJiNOBHICTb O0OOB’SI3KOBUX MJIsI
YUaCHHUKIB UMUX BiIHOCHH il 3 BiAmo-
BiIHUMH IIPAaBOBUMH HaCJiIKaMH, IIPO
BUOip HaHOibll e(eKTUBHUX CHOCOOIB
BUpilIeHHS KOH(QJIKTiB, 3aKpilJeHHs
NpoUeNypH  HiSIBHOCTI  MPUMHPHUX
OpraHiB, y TOMY YHUCJi i HafiJeHUX MOB-
HOBaK€HHSIMH 3 yXBasleHHSI 000B’3KO-
BUX pillleHb [/ BUKOHAHHS, a TaKOX
NPHUMYCOBOrO  3a0e3leuyeHHs  LbOTO
BukoHaHHus [2, c. 180]. IcHye posmomin
TPYAOBHX CIIOPiB 3a CyO’€KTHUM CKJa-
JIOM Ta NpeIMeTOM CIOpPY Ha YOTHPH
FOJIOBHUX BHUIU: KOJIEKTUBHI Ta iHIU-
BifyasbHi, KOH(IiKTH iHTepecis (exo-
HOMiyHi) Ta KoH(JikTH mpaBa (HOpu-
muHi). Crioco6iB BUDILLIEHHSI TPYLOBUX
KOH(JIIKTIB TiJbKK ABa: PO3IJLA CIOPY
B CYHOBUX UM aAMiHiCTPAaTUBHHUX Opra-
Hax Ta I[PUMHUPHO-TPETEUCBKUH PO3-
rasin. [Ipudomy B KoXKHiM KpaiHi € cBoI
ocobsuBocTi. PazoM 3 TUM icHye ennHe
3arajibHe IPABUJIO: KOJIEKTHBHI €KOHO-
MiYHi CrOpH 3BHYANHO PO3ISNAITHCS
B paMKax INpPHUMHPHO-TPETEHCHKOI Mpo-
e lypH, OCKIJIbKH TaKi CIIOpH TIOB’sI3aHi,
SIK TIPaBWJIO, 3i CTBOPEHHSIM HOBUX IIpa-
BOBMX HOpM [2, c. 182].

O. fIxoBeHKO, MOpPiBHIOIOYH YKpalH-
CbKY HalliOHa/JbHY CUCTEMY BHpIlLIEHHS
KOJIEKTUBHUX  TPYLOBHUX  KOH(JIKTIB
3 YMOBHO 3arajlbHO€BPONENCHKOI0, KOH-
CTaTye, L0 3aleKaapoBaHU# ii BapiaHT
€ JI0BOJIi CY4YaCHHM Ta TapMOHIMHHM,
xoua i He mo36aB/JeHUM MeBHUX HeIO-
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Jikis. Cepen TO3UTHBHUX PHUC CJIif
BUAIJIUTH cnpobu moOynoBH  CHC-
TEeMH COLaJbHO-TPYAOBUX  BiIHOCUH

Ha NpPHUHLUNAX COLiaJbHOTO MapTHep-
ctBa (HarmionasnbHa pama coujiaJgbHOro
napTHepPCTBa); CTBOPEHHSI  Cleliafib-
HOTO 3aKOHOJABCTBA Ta OKPEMOro CIie-
Lia/i30BaHOT0 OpraHy, L0 3aUMaEeTbCs
MHUTAHHSIMU BHpIillleHHs KOJEKTHBHHUX
TpynoBux KoHQuikTie (Hauionasnbna
cayx06a TMocepefHULTBA Ta IPHUMHU-
DEeHHs1); BM3HAHHs [paBa Ha CTpabiK
Ta HWOTO pO3yMHe OOMeEXXeHHSI B cde-
pax, »KUTTEBO BAXKJUBUX IS (PYHKLO-
HYBaHHSl Jep:KaBu Ta cycmijbcTsa. [o
HeJOJMiKiB: €BPOMEHChKUM KpaiHaM MpH-
TaMaHHa HasIBHICTb a/JbTePHATHUBU MJISl
BiJIbHOTO BUOOPY CTOPOHAMH MpOLEeNYpH
Ta OpraHy BUpilleHHS KOHPJIKTY. YKpa-
[HCbKa K CHCTeMa Bifpi3HSETbCS KO-
CTKOI0O PErJIaMeHTALi€l0  MOKJIUBOCTI
3aCTOCYBaHHSl THX UM IHIIUX MPOLELYyp
Ta 1X MOCJIZOBHOCTI 1/ BM3HAUEHOTO
BUAY KOH(JIKTy, LI0 He 3aBXOHU Bil-
NOBiflae KpUTEPil0 e(peKTUBHOCTI; MAJId
BUpIlIEHHS]  KOJNEKTUBHUX  TPYAOBUX
cropiB He mnepen0ayeHO MOXKJHUBOCTI
3BEpPHEHHS [0 IOPUCIUKLIHHOTO OpraHy
(cymy), BigcyTHi cmemianizoBani cymu
IJ51 pO3TJIsiLy TPYHOBUX CIIOPiB; Hee-
(heKTHBHe NpPeNCTaBHULUTBO iHTepeciB
poGiTHHKIB Ta poboTomasuis [3, c. 89].

Taxox Tpeba 3a3HauUTH, 1110 TOJOBHA
MeTa BCiX TNPUMHPHUX TNpPOLEAyp —
BUPILIUTH KOH(JIKT Mi2K CTOPOHaMH.
A nns 1pOro MOXKJ/KMBE BHKOPHUCTAHHS
OyLb-IKUX TNpoLefyp, He 3a00pOHEHUX
3aKOHOJABCTBOM. B »xomHOMy HOpMa-
TUBHOMY akKTi Oynb-siKol 3a00pOHU Ha
3aCTOCYBaHHSl TpOLEAyp Meniauil MpH
BUpIlIeHH] KOJEKTHBHOIO TPYLOBOIO
cnopy (koHQuaikry) Hemae. Tox, Ha
pPO3CyZL CTOpiH, Taka Ipolenypa Moxe
6yt 3actocoBaHa. Kpim Toro, ctopoHu
MOXYTb TNepen0ayuTH 3BEPHEHHS [0
nocayr mnpodeciiHoro Mepiatopa mpu
BUHHMKHEHHI CIIOPYy MiXK HHMH, 3aKpi-
MMBLUM YMOBY IPO Lie y KOJEeKTHBHOMY
JIOTOBOPi, L0 TeX He 3a00pPOHEHO 3aKo-
HozmaBcTBOM [4, c. 69].

CroropiHi icHye BesMKa HEOOXiAHICTD
BIPOBA/JKEHHS NPUMHUPHUX TIpOUenyp,
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M03acyJOBUX Ta JOCYIOBHUX CHOC0biB
YPEryJIIOBaHHA CHOpPiB, SKi M03BOJSATH
3HU3UTH HABAHTaXKEHHSI Ha CYAOBY
CHUCTeMYy B3araJji Ta CyIAiB 30KpeMa i, fK
HaCJiI0K LbOro, 3a0lLafuTH OIOIXKeTHi
pecypcH Ta TMiABUIIMTU SIKiCTb 3miHc-
HeHHs1 mpaBocyans. Ilpu meomy came
BIIPOBAJIKEHHS npouenyp Memiaril
B TPYAOBOMY NpaBi MoXe cTaTH edek-
TUBHUM MeXaHi3MOM NPUMUPEHHSI CTO-
piH y TPYAOBOMY IIpaBi 3 MiHiMaJbHHUMH
BUTPaTaMU (PiHaHCOBUX, YaCOBUX i JIIOA-
cbkuX pecypceis [5, ¢.38-39]. Megiauis
€ e(PeKTUBHUM CIIOCOOOM 3aXHUCTY TpPY-
JIOBUX TIpaB §K MpalliBHHKA, TaK i pobo-
tTonaBus. Came Mepialisi MOXe CIPHUSITH
3HAXOMKEHHIO PO3YMHOTO M ONTHMaJ/Ib-
Horo OajlaHCy iHTepeciB NpaUiBHUKIB
i poboTonaBus Ta 3amobiraTd CYALOBHUM
poarJasiaaM, siKi WKOASTh pemyTalil KOH-
kpeTHoi KommaHil [5 , c.41].
AnbrepHaTHBHI CMOCOOU BHpIlIE€HHS
CropiB mMepenbadaioTb 3a3BUUAd MOXK-
JIUBICTb BpETryJIIOBaHHA CylepeyHoCcTel
CaMHMH CTOPOHAMM TPYIOBOTO CIIOPY
LIJIIXOM YXBaJleHHS CHiJIbBHOTO pillleHHSI.
Oco6/HBICTIO i TepeBarol ajbTepHATHB-
HUX CM0cobiB € Te, L0 CTOPOHH, 3MO-
JKYTb CAMOCTIHHO MpPUUHSITH PpillleHHs
3 MeTOK YperyJIIoBaHHS CIopy afo X
3ay4UTH [1Jis OOIOMOTH TpeTio 0co0y,
YIIOBHOBAXKHMBLUM il BUPOOWUTH TPUHHSAT-
HUHM BapiaHT pilleHHs, sike Oyxe AJs
060X cTopiH 0060B’s3KOBHM. B ymoBax
€BpOMeNCchKol iHTerpalil YkpaiHa B3siia
Ha cefe 3000B’si3aHHS  BIPOBAIXKY-
BaTH cTaHmaptu €sponercbkoro Cow3y
B HalioHa/JbHe 3aKOHONABCTBO, B TOMY
YUCJi | B MeXaHi3MM 3aXUCTy TPYAOBHUX
npas npauiBHUKiB [6, c.186].
OcobsuBicTIO  3a/My4yeHHS]  He3a-
JIEXXHOTO TOCepelHMKA [0 BUpillleHHS
KOJIEKTUBHOTO TPYJIOBOTO CIOPY € Te,
10 BiANOBiIHO IO YUHHOTO 3aKOHOIAB-
CTBa CTOPOHHU BiJIbHi Yy BUOOpPi He3asex-
Horo nocepenHuka. BiH 3anyuaeTbest 10
BUpILIEHHSl CIOPY LIISXOM YKJaJeHHS
BilIMIOBiIHOI yTrOAM MiXK CTOPOHAMH.
Haromicte HauionampHa cayx6a moce-
penHULTBA i NIPUMMPEHHS1 BBaXae€, IO
MOCepeHUK TPOMOHYEThCS A ydacTi
y npuMHUpHIN npouenypi HauionanbHoro
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CIyXK0010 TMOCEepefHULTBA i TPUMHU-
peHHst abo i BigmiseHHsIM B ABTOHOMHIK
Pecny6uini Kpum ta obsactsax 3a nuce-
MOBOI0 3a$IBOI0 CTOPiH KOJIEKTHBHOTIO
Tpynosoro cnopy (konduaikry). To6To
B AaHOMY BHIAJKy CTOPOHHU No30aBJeHi
MOXKJIMUBOCTI BUOOpY IOCepeIHUKa MJIs
BUpIlIEHHS KOJIEKTUBHOTO TPYA0BOrO
criopy. ¥ 3B’SI3Ky 3 LIUM MPOIMOHYEThCS
3a/1y4aTH He3aJeXXHOro IocepeJHUKa
3 uxcJa miarotossaeHux HauioHasnbHOWO
CJ1y2K0010 IOCEPeHULTBA | TPUMUPEHHS
0ci6 3a yromowo MiXK CTOpPOHAMM KOJeK-
THBHOTO TPyn0Boro cropy [7, c. 198].

BusHaueHi HMXKUe acleKTH [alTb
3MOTY pO3TJIsiIaTH I[pPaBOBe pery.Jio-
BaHHS TNPUMHPHHUX TMPOLEAyp BHPI-
IIeHHSI KOJIEKTUBHUX TPYHOBUX CIOPIiB
NpH  po3TJIsAl HOPMAaTHBHO-TIPABOBUX
OCHOB (DOpPMYBaHHSI CHUCTEMH aJbTep-
HAaTHBHOTO BHpillleHHS CHOpiB B YKpa-
fui: 1) maui NpoLeypy 3acHOBaHi Ha
TIPUMHPHO-TPETEHCHKOMY HOPSAKY
BUpIlIEHHS BIiANOBIIHUX CIHOpPIiB, 110
nepen0ayalTb MOXKJAMUBICTb YperyJio-
BaHHs cropy 0e3rnocepeiHbo CTOPO-
HaMH CIIOPY 3aBASKH 1X ydacTi y po6oTi
NPUMHUPHOI KOMicil, siKa € mo cyti pis-
HOBUOM CIIellia/li30BaHUX TPeTeUChKUX
cyniB; 2) 3akoHOmaBLEM MependaueHo
MOXKJIMBICTb 3a/ly4€HHs 10 BHUpiLIeHHS
KOJIEKTUBHOI'O TPYAOBOrO CIOpPY Hesa-
JIEXKHOTO TIOCepeIHUKA — BH3HAUEHOI 32
CHiJbHUM BUOOPOM CTOpPiH 0ocobH, sika
CIpHsie BCTAHOBJIEHHIO B3aeMOMil MixX
CTOPOHaMH, NPOBEJEHHIO I1epPEroBoOpiB,
TOOTO (PaKTUUHO MOXKJMBICTb «Megia-
THBHOIO» MiAXOLY N0 BHUPIILIEHHS JAHOTO
criopy [8, c. 165].

Menjanilo Hafiuacrie 3apaxoBYyIOThb
10 Crnoco6iB anbTEepPHATUBHOTO BHUPi-
IIEeHHS CHOpiB, SIKMUA BBAXKAETBCH SIK
ajJbTepHaTHBa Jep:KaBHOMY Ta apbit-
paxuoMmy (TpeTeficbkoMy) — CymOuUMH-
cTBy. Mepniauis y BUpillleHHI TPyLOBHUX
CIOpPiB € HOBUM CIOCOGOM, 110 OTPHUMAaB
3aKOHOJaBUe 3aKpillJIeHHS.

Meniauisi, sik cioci6 BUpilleHHS TPY-
JIOBUX CIIOPiB — Le mosacynaoBa A06po-
BiJibHa, KOH(pineHUiMHa Mpoueaypa, L0
imiuitoeTbcss  cy6’e€KTaMM  TPYIOBOTO
npasa (palUiBHUKOM YU POGOTONABLEM)
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IOAO 3aJy4YeHHsl He3a/eXKHOro, HeyIe-
pemxeHoro, mnpodecifiHoro Meaiatopa
IJ1s1 IOCSATHEHHS CHiJIbHOTO BUPillIeHHS
Tpynosoro cnopy [9, c. 185].

Mepianis — ue npaBoBUH Ta KOMYy-
HIKATHBHMH TIpolec, L0 iHiLiI0EThCS
cy6’eKTaMM TPYAOBOTO I1paBa LIoJ0 3a1y-
YeHHS KOMIIETEHTHOIO, He3a/exHOro,
HeHATpaJabHOro Memiatopa (mocepenHuka)
IJIS. KOOpAUHAL|l Ta 3abe3neueHHs nepe-
ropopiB Ta 30a/aHCyBaHHSl iHTepeciB
TakKuX CyO’€KTiB 3 METOI0 JAOCATHEHHS
CIIJIBHOTO KOHCEHCYCHOTO BHPIillleHHS
TPYHOBOro CIOPY Ta MPOJAOBXKEHHS Tpy-
IOBUX BimHocuH Mixk Humu [10, c. 106].

Cepen mepeBar Mepiauii 3 mMoMix
{HINMX a/JbTepHAaTUBHUX CNOCOOIB BHUPI-
LIeHHS TPYAOBUX CIIOPiB MOXKHa BHJi-
JIMTU HACTYIHI : — IPH BHpILIeHH] TPy-
JOBOTO CHOPY 3a JOIOMOrON0 Mepjalil
nocepenHUK (MegiaTop) € HeHTPaNbHOI
TPeTbol0  0Cc06010, TOJIOBHOIO MeTO0
SIKOTO € HaJaHHs JAOMOMOTM CTOPOHaM
Ta CIpPHSIHHS Yy BHUpilleHHi KOHMJIKTY
MiXK HUMH LJISIXOM IOLIYKY KOMIIPOMiCY
Ha OCHOBi B3aeMHMX MocTynok. Menia-
TOp MOXKE€ MpOIOHYBaTH CTOPOHAM Taki
BapiaHTH pillleHb, §IKi BOHU CaMOCTiHHO
He 3aCTOCOBYBaJM; — IpaBO OOpaHHA
MeJiaTopa Ha/eXXUTb BHUKJ/IOYHO CTOPO-
HaM, TOMY BiH 3000B’sI3aHUH NOBIIOMUTH
X Tpo HasiBHiCTb OyAb SIKOI OCOOHCTOI
yM (PiHaHCOBOI 3aliKaBJEHOCTI y pe3y.Jib-
Tatax Mefiauil abo Mpo HasBHICTb OyAb
SKUX {HIIMX BiIOMMX HOMYy OOCTaBHH,
II0 MOXYTb TPHU3BECTH [0 KOHQJIKTY
iHTepeciB mim dYac mpoBeldeHHS Menia-
Lii, a oTxKe MemiaTop € Heymepemxe-
HOI0 0Cc00010; — Mefiauil mpUTaMaHHUM
€ KOH(DifeHUiHHUN XapaKTep IpOoLenypH.
B pasi posrosomeHnHs iHgopmauil 11010
NpOBeleHHs Mefjallil, Y {HIIUX BigoMo-
CTeH, LI0 CTaJU BimoMi mim udac ii 3miHc-
HeHHSl MefliaTop Hece MepCOHAa/JbHY Bill-
NOBiJa/bHICT; — Mefialis Moxe OyTH
nepepBaHa abo MpunuHeHa y O6yab SKUN
4yac 3a iHiUiaTMBU KOXKHOIO 3 y4aCHHKIB
Mmeniauii [11, c. 239].

Ha nymky B. KabGaneus, npouenypa
Menialii IpyU po3TJsiAi TPYLOBOTO CIOPY
nepenbavyae:  HOOPOBUIBHICTL  yudacTi
CTOPiH, 1X PiBHICTb Ta CHiBPOGITHULTBO
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CTOpiH y Mepmiawii 3aMicTb 3MarajbHOCTi
NpU PO3TJISAL TPYAOBOTO CIOPY Y CYAi;
NpUCKOpPeHYy Ta HedopMabHy Ipolle-
Nypy NpoBeleHHs Mejialil, BCeOiUHICTb
i MOBHOTY MAOCJiIKEHHSI BCiX 0O6CTaBUH
crnpaBd. Menqialis 3HidCHIOETbCH Ha
MpUHLKNAX 06 €KTHBHOCTI, 3aKOHHOCTI
Ta KoHpigeHuikHocTi [12, c. 340—341].

A. Crpatiok BUIiIsSE Taki CrHely-
¢iuni pucu Mmenianii SK 3alikaB/eHICTb
CTOpiH;  THYyUKicTb;  HOOPOBIIbHICTH
BUKOHaHHS; AudepeHUialis NpPUYUH
nposegenss [13, c. 161].

BinbimicTs moCTigHUKIB PO3TISAAIOTE
Mefliallilo SK aJbTePHATHBHUM CMoCiO
BUDILLIEHHS [HAWBiAyaJbHUX TPYLOBUX
cropis [14, c. 143; 15, c. 105—106;
16, c. 82]. [HIIi BUCJOBJIIOITb MO3ULII0
100 MOXKJIUBOCTi BUKOPHUCTAHHS Me[i-
auil ¥ y BUpilIeHHi KOJEKTUBHUX TPY-
nosux cropi [17, ¢. 297; 18, c. 146].
Opnak y 6inbwocti poGiT mNpUCBsYe-
HUX aHasi3y BUKOPHUCTAHHSA Mefialil sK
aJbTepPHATUBHOTO Ccnocoby BHUPilLEHHS
TPYLOBUX CIOPiB HAroJIOWIyeTbCs Ha
aKTyaJbHOCTI Ta BaKJUBOCTi 3ampo-
Ba/pKeHHS Yy HaliOHANbHIH MPaKTHULI
TaKoro crnocoby, HaJaeThCs XapaKTepuc-
THKa CaMoro 3MicTy Mepiauil Ta MpHH-
LUIiB, HA SKHUX BOHA peasi3yeThCs.

Y 1bOMYy KOHTEKCTi CJig 3BepHYTH
yBary, Ha HOpPMaTHBHe 3aKpilJeHHS
TaKOTo aJbTePHATUBHOIO crnocoby BUPi-
LIeHHS TPYLOBHUX CIIOPIB.

His 3akony ¥Yxkpainu «[Ipo wmenia-
L[{10» MOIINPIOETbCH Ha CYCIiJIbHI BiIHO-
CHHH, TIOB’§13aHi 3 NpOBElEeHHSAM MeJia-
ii 3 MeToI 3amnobiraHHs BUHUKHEHHIO
KOHQJiKTIB (cmopiB) y MalHGyTHBOMY
a60 Bpery./10BaHHS OyAb-IKHUX KOH(JIK-
TiB (cnopiB), y TOMY YHCJi LMBiJbHHX,
ciMeHHUX, TPYLOBHUX, TOCIOJAPCHKHX,
aIMiHICTPAaTUBHUX, a TAKOX y CIpaBax
[po aAMiHICTPATHUBHI IIPaBONOPYLIEHHS
Ta y KpUMIHAJbHUX TIPOBAMKEHHSIX
3 MeTOl0 MpUMHPEeHHS IOTepHisoro
3 minosproBanuM (06BUHYBaYEHUM).

Y 3B’§I3Ky i3 TpPUHHATTAM 3a3Ha-
YeHOTo BHlIe 3aKoHy, Komekc 3axoHiB
npo mpaumo YKpaiHu OyJo [IONOBHEHO
crarrero 222" «BperysioBaHHS TPYIOBHX
CTIOpIB LIIAXOM Mefiallil», y sKii 3a3Ha-
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YyeHO, II0 TPYNOBUH cIip MiX mpaLis-
HUKOM | poOOTONABLEM He3a/leXHO Bil
(hopMH TPYHOBOTO JIOTrOBOpY Moxe OyTH
BPery/bOBAaHO WIISIXOM Mefialil Bifmo-
BinHO mo 3akony Ykpainu «[Ipo wmeni-
aliio» 3 ypaxyBaHHSM OCOOJHUBOCTEH,
nepenbadenux uuM Konexcom. 3asnauena
CTaTTs CTPYKTYPHO BiIHOCHUTBLCS JIO TJ1aBH
XV «IHpuBinyanbHi TpyHoBi Cropu», IO
O3Hauae TMOIIMPeHHS cepu Ail LUX HOpM
Ta MOXKJMBOCTI Mefialii NMpH BUpilleHH]
{HOMBiLyaJbHUX TPYLOBUX CIIOPIB.

BBaxxaeMo 3a HeoOXifiHe 3BEpHYTH
yBary Ha Te, 1[0 3aKOHOZAAaBelLlb 3aKpi-
MUBLIM TAKUM YHHOM Y TPyIOBOMY 3aKO-
HOJABCTBi MOJIOXKEHHS MpO MeAiallilo
y TPYLOBHX CIIOpaxX, 3HaYHO OOMEXHB
11 MOXKJHBOCTI AJIS 3aXUCTY TPYNOBUX
npaB npauiBHUKIB. OCKIIBKH CTOPOHAMH
y Mepiauii MOXyTb OYTH (pisuuHi, 0OpHU-
JUuHi ocobu abo rpymu ocib, ki 3Bep-
Hyaucs 10 Mepniatopa (meniatopiB) um
cy6’ekTa, 1o 3abesnedyye IMPOBeNEHHS
Medialil, 3 MeTOow 3ano0iraHHs BUHHUK-
HEHHI0O a0 BperyJ/IOBaHHA KOH(JIIKTY
(cropy) MixkK HUMH LIISXOM MPOBEIEHHS
Menialii Ta yKJa/au AOTOBip MpO MpoBe-
JNIeHHd Mejiauil, 10 BUXOAUTb i3 II0JIO-
)eHb crarti 1 3akony Yxkpainu «[Ipo
MeaiaLi».

Ha coorogHiliHii [peHb, BUXOAAUU
31 3MiCTy 3aKOHOJABCTBA, MOCEPENHHU-
KaMHM BHPpillleHHS KOJEKTHBHUX TpPYHIO-
BUX CIOPiB, BUCTYNAIOTh MPEICTaBHUKH,
mo mniarotrosseHi HauioHasbHOT cayx-
6010 TOCEpefHULTBA i MPUMHPEHHS,
fIKi B pasi BHU3HA4YeHHs 1l 3a CIiJIbBHUM
BUOOPOM CTOPiH KOJEKTHBHOIO TPYHIO-
Boro cmnopy (koH(.iiKTy), HaGyBalOTh
CTaTyCcy He3aJexXHOro IOoCepefHUKa.
Y crarti 10 3akony Ykpainu «IIpo mops-
JIOK BHUPIllIeHHs] KOJEKTUBHHUX TPYAOBHX
cropiB  (KOH(JIKTIB)» HamaHO MOHATTS
HE3aJIeKHOTO IIOCEPEIHIKA, IK BU3HAUEHO!
3a CHiJIbHUM BUOOPOM CTOPiH 0COOH, siKa
CTIpHUsSi€ BCTAHOBJIEHHIO B3a€MOAIl MiX
CTOpPOHaMH, IIPOBEIEHHIO IEPEroBopiB,
6epe yuacTb y BHUPOOJEHHI MPUMHPHOIO
KOMiCi€I0 B3a€MONPHHIHSATHOTO pillIeHHS.

Otxe, peasnisauisi mpaBa Ha BUOIp THX
0ci0, L0 MOKJHUKaHI CIPUATH 3aXUCTY
MOPYIIEHUX TPYLOBHUX IpaB Ta 3aKOH-
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HUX {HTepeciB y KOJEKTUBHUX TPYLOBUX
CIOpax 3 BUKOPUCTAHHSM {HCTPYMEHTIB
nocepeJHULTBA BUSHAUEHUX Y YHUHHOMY
3aKOHOJIaBCTBi, BUJAETLCSI 0OMEXKEHOIO.

BucHoBku. Ha Hamy nymky, 3akpi-
MJEeHHS  MOXJHMBOCTI BUKOPUCTAHHS
Menialii npu BUpIlIEHH] KOJEKTHUBHUX
TPYAOBUX CIIOPIB Ha 3aKOHOJABYOMY
piBHi Oyne MaTH 3HAYHUUA TIO3UTHUB-
HUHA e(eKT, 3 oMy Ha LIBHIKICTb,
THYUKICTb,  €(eKTHBHICTb,  €KOHOM-
HICTb Ta iHIII XapaKTepUCTHKHU IIpOLe-
nypu. Meniauisi npy BUpilleHHI KOJeK-
THUBHUX TPYIAOBHUX CIIOPiB CIPUATHUME
NiIBUILIEHHIO CTa0ibHOCTI TPYHAOBUX
BiIHOCMH Ta e(eKTUBHOMY OaJjiaHcy
iHTepeciB po0OOTONABLiB Ta TPYAOBOrO
KOJIeKTUBY. TakoX OCHOBHOIO METOI0
Melialil € MiABUILEHHS aKTUBHOCTI CTO-
piH y BHUpillleHHi IXHIX Cymepedox IMix
1X BJIACHHM KOHTpOJIEM, He MiAnopsif-
KOBYIOUHCb HOBIMM i CyBOPHUM IIpaBH-
aam. Kpim Toro, Memiauiss 3amoBoJibHSIE
notpebu CTOPiH y KOH(igeHUiAHOCTI,
HaBiTb KOJIM L€ MUTAaHHS KOJEKTHUBHHUX
inTepeci. Lle n03BOJIsSIE YHUKHYTH Me€B-
HUX NpobJseM, BUKIUKAHUX NYyOJiUHICTIO
CYJIOBUX pillleHb i CJAyXaHb.

Cmamms npucsauena po3easdy
AKMYQALbHUX NUMAHL, AKI 108 A3aHi
i3 BUBHAYUEHHAM MA XAPAKMepPUCmu-
Kot cnocobig 04s BUpilleHH KOAeK-
musrux mpyoosux cnopis.

Asmopom npoarairizosarno nioxodu
00 BUBHAUEHMSI NOHAMMS <KOAEKMUB-
KUl mpydosuii cnip», 8USHAUEHO OCHOBHI
cnocobu ix supiwenns. Oxapakmepuso-
BAHO NpUMUPHI npoyedypu ma ix sapia-
musHicme y mpyoosomy npasi.

Y nposederomy docaidxcenni 8Ka-
3aHi nepesaeu BUKOPUCMAHH S AAbmep-
HAMUBHUX cNOCO0i8 BUPiLLEHHA MPYOO-
sux cnopis. Okpemo sudirero cnocobu
xapaxkmepui Oai 3axucmy KOAeKmus-
Hux inmepecise npayisxuxise. Ocobausy
ysazy asmop npudiius nepcnexmusamn
mediayii Yy BupillenHi KOAeKMUBHUX
mpydosux cnopis, Hadaswiu Xapak-
mepucmuKy 3micmy, OCHOBHUX CHeul-
Giunux puc npouedypu ma ii nepesae
nepeo iHwumMu cnocobamu.
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Ananiz  3akon00asu020  3aKpi-
NAeHHA npasus ma npoyedyp noce-
pednuymea, 003804u8 copmyarosamu
HACMYNHY NO3UUII0: NOCepedHul,mso y
KOAeKmusHux mpyoosux cnopax suoa-
€mocs OOMeMCeHUM 3a MOMCAUBICMIO
subopy mux ocib, w0 NOKAUKAHI cnpu-
amu 3axucmy nopyuweHux mpyoosux
npas ma 3aKOHHUX [HMepecis.

Asmopom  3pobaeHi  BUCHOBKLU,
W0 3AKDINAEHH MONAUBOCMI BUKO-
pucmanns mediauii npu eupiuleHHi
KoAeKmusHux mpyodosux cnopie Ha
3aKonodasuomy pisHi 6yde mamu 3Ha-
YHul nosumusHull epexm, 3 0eaady
HQ weudkicme, eHyuKicmo, eheKkmus-
HICMb, eKOHOMHKICMb Mma [HUli Xapak-
mepucmuxu  npouedypu. Mediayis
npu 8upiuleHHi KOAeKmusHux mpyoo-
sux cnopis cnpusmume NiOBUULEHHIO
cmabisbrocmi  mpyoosux  BiOHOCUHM
ma egexmusHomy basawcy iHme-
pecie pobomodasuyis ma mpyoosoco
Koaekmusy. Takox oCHOBHOW0O Memoro
mediayii € nidsuwjerHs QAKMuBHoCmi
CMOpiH Y BUPIUEHHI IXHIX cynepe-
40K ni0 (X BAGCHUM KOHMpOAEM, He
nionopsadkosyrwuuce doseum i Cys8o-
pum npasuram. Kpim moeo, media-
yisi 3a0080abHSE nompebu CMOPIH
Y KOH@iOenyitinocmi, Hagime KoAU
ue NUMAHHA KOAeKMUBHUX [Hmepe-
cig. Lle 0o3gonrsie yHUKHYymMU Nes8HUX
npobaem, BUKAUKAHUX NYOAIUHICMIO
cyodosux piuierv i CAYXAHb.

KiaiouoBi ciaoBa: TpyLoOBUH cHip,
KOJIEKTUBHI {HTepecH, MNPUMHUPHI Ipo-
LenypH, ajJbTepPHATHUBHI CrMOCOOU BHUPI-
LIEHHS KOJIEKTUBHUX TPYLOBHX CIIOPIB,
Mejialis.

Kuznetsova M. To the issue
of the mediation in resolving
collective labor disputes

The article is devoted to
consideration of the actual issues
related to the characteristics of the
methods for resolving the collective
labor disputes.

The author analyzed the approaches
to defining the concept of «collective
labor dispute»s, identified the main
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methods of solving them. Conciliation
procedures and their variability in
labor law are characterized.

The research shows the advantages
of using alternative methods of
resolving the labor disputes. Specific
methods for protecting the collective
interests of the employees are
highlighted separately. The author paid
special attention to the possibilities
of mediation in the resolution of the
collective labor disputes, providing a
description of the content, the main
specific features of the procedure and
its advantages over other methods.

Analysis  of  the  legislative
consolidation of the rules and procedures
of mediation allowed us to formulate
the f[ollowing position: mediation in
collective labor disputes appears to be
limited by the possibility of choosing
those persons who are called to
contribute to the protection of violated
labor rights and legitimate interests.

The  author  concluded  that
establishing the possibility of using
mediation in the resolution of collective
labor disputes at the legislative level
will have a significant positive effect,
given its speed, flexibility, efficiency,
economy and other characteristics.
Mediation in the resolution of
collective labor disputes will contribute
to increasing the stability of labor
relations and an effective balance of
the interests of employers and the labor
team. Also, the main goal of mediation
is to increase the activity of the parties
in solving their disputes under their own
control, without being subject to long
and strict rules, and they will not feel
the fear of the unknown. In addition,
mediation satisfies the parties’ need
for confidentiality, even when it is a
matter of collective interest. This allows
you to avoid certain problems caused
by the publicity of court decisions and
hearings.

Key words: labor dispute, collective
interests,  conciliation  procedures,
alternative ways of solving collective
labor disputes, mediation.
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B. IIpuxoabko,
KaHIUIAT I0PUANYHUX HaYK,
CTapLIMH HAayYKOBHUH CIiBPOOITHHK
JlepKaBHOTO HAayKOBO-IOCiAHOTO iHCTUTYTYy MiHicTepcTBa BHYTPILIHIX clpaB Y KpaiHU

M. AnekcaHapos,
KaHIUAAT I0PUAUMYHUX HAyK, CTApLIMK NOCHiIHHUK,
CTapLIMH HAayYKOBHUH CIHiBPOOITHHK
JlepKaBHOTO HAayKOBO-IOCiAHOTO iHCTUTYTYy MiHicTepcTBa BHYTPILIHIX clpaB Y KpaiHU

OCOBJIMBOCTI AIMIHICTPATUBHO-IIPABOBOI
ITPOPIJIAKTHUKHU NJOPO2KHbLO-TPAHCIIOPTHHUX
ITIPUTOA B YMOBAX BOEHHOTO CTAHY

AKTyaJabHICTh IPOGJEMHU TOCTiX-
xeHHH. [Ipob6iema 3abe3neueHHs Ges-
MeKH JOPOXKHBOTO pYXy Ha Joporax
YKpalHM CTOCYETbCS KOKHOTO, OCKIJIbKH
BCi MU € Y4aCHHKaMH JOPOXKHBOIO PyXY,
XTOCb BOAIH, XTOChb Maca)Kup, XTOChb
niwoxing. IlopylieHHsT mpaBUa OOPOXK-
HbOTO PYyXy 4YacTO-TYCTO CYIPOBOLXKY-
€TbCSl JOPOXKHbO-TPAHCIIOPTHUMH TIPH-
roflaMH, HaCJiIKH IKHUX OYyBaIOTh iHKOJIHU
nyxe TSoKKUMU. CHTyalis moTipimnaacs
3 TOYAaTKOM LIMPOKOMAaclITabHOro Bi-
CbKOBOTO BTOpPrHeHHsi Pocil B YKpainy
Ta BeIeHH aKTHBHHUX OOHOBUX [IiH II0
BCill TepuTopil KpalHH.

Peanii cboroieHHsl cBif4aTh Mpo Te,
1[0 B yMOBaX Cy4aCHHX 3arpo3 MUTaHHS
100 aAMiHICTPATHBHO-IPABOBOI TMPO-
(inakTHKM  JDOPOKHBO-TPAHCIOPTHUX
npurox (mani — ITII) nabysae HeaGu-
KOl aKTyaJ/bHOCTi, 30KpeMa B yMoOBax
BOEHHOTO CTaHy, SIKHH BBEAEHO MO BCiH
TepuTopii Hawol Aep:kaBu 3 24 JIOTOTO
2022 poky. Oco6auBOi BaXJIHUBOCTI
HaOyBalOTh 3aXOdH, §Ki JONOMOXYTb
BPSTYBATH JKUTTS LMBIJIbHHX, 30KpeMa
Ha TePUTOPIAX Ae BiAOyBalOTbCH aKTUBHI
60MoBI mil.

CrpaTeriyHuM HampsiMOM Yy CHCTeMi
3aXOfliB 3M{MCHIOBAHUX NEPIKABOIO LIOI0
3MiLIHEHH$ 3aKOHHOCTI Ta NPaBONOPSAKY,
y TOMY 9UCJIi ! y chepi JOPOKHBOTO PYXY,
€ mnpodinakTvka npasonopyuleHb. BoHa

€ Haubijbll Ji€eBUM LIAXOM G0pOTHOU
3 MIPaBONOPYLIEHHSIMH, NlepeayciM 3abes-
neuyioud BUSIBJIEHHS U ycyHeHHst (Heil-
Tpaﬂi3aui}0) iX BUTOKIB. 3HAUHOI Miporo
e 3ano6iraHHs caMoi MOXKJIMBOCTI 3AiHcC-
HEHHsSI TPaBOMNOpPYILIEHb Ta 3HHUKEHHS
piBHSI TPAHCMOPTHOTO TPaBMAaTH3MY.

AHani3 ocTaHHIX [IOCJdiIKEeHb
i myOaikania. [luranns anminicTpa-
TUBHO-TIpaBoBoi npodinaktuku JTII
B YKpalHi po3rispaiy Taki BueHi,
ak: M. [O. BecenoB, M. B. Kyrepra,
B. A. Mucmusuii, C. O. 3axapueHKo
Ta {H. 3 0CTaHHIX HAYKOBHUX JOCJiI?KEHb,
NPUCBSYEHUX MUTAHHSIM MpOQiTaKTUKU
JATII nmig yac BO€HHOro CTaHy, BapTo
BuinuTH npaui M. €pema, f. Jlenexa,
JI. lleBuenxo.

Merta gocaigxKeHHs — IpoaHasisy-
BaTHU 0COBJMBOCTI aIMiHICTPAaTHBHO-MIpa-
BOBOI TNPOQiNaKTUKHA AOPOKHbO-TPAH-
CTIOPTHUX MPUTOJ B YMOBaX BOEHHOTO
CTaHy.

Buknan ocHOBHOro Marepiady.
Bililna mnpuHOCUTL CMepTb i pYyHHY-
BaHHS, CTBOPIOE HOBi YMOBH XKHUTTS, [0
SAKHUX MH MaeMO TIPHCTOCYBaTHCh, 1100
BHXUTH | y6e3meduTu CBOIX OJIHU3BbKHX.
Bax/1Bo 3HATH: NOTPUMYIOUHCh HU3KH
NPOCTUX MNpaBUJ MOBENiHKM Ha O0po3i
y nepiox BiMHU ¥ He ponyckatouu JTTI,
rPOMaisiHU He BiBOJIKAIOTh MOJiled-
CbKUX, Ki CBill 4ac MOXYTb IPHUCBS-
TUTH 000POHi IepKaBU.
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Ak 1 Oyab-AKa JisUTBHICTB, Mpodimak-
THKA TOPYIICHD IPABHI JOPOKHBOTO PYXy
Ma€ CBOI 1T, SKUMH €

— ycyHeHHs abo B3araji HeHTpaisalis
OPUYUH MOPYIICHh MPABUI JIOPOKHBOTO
PYXY, @ TAKOXK YMOB, IIO M CIIPHSIIOTE;

— oOMexeHHs Aii HerarTuBHUX COLl-
QIBHUX SBUIII Ta MPOIIECIB, SIKI HE JIekKaTh
y cdepi agMiHICTPAaTUBHOI MAENIKTHOCTI,
aie B3a€MOIIOB s13aHi 3 HEIO;

— HeWTpai3allis HETaTUBHOTO BIUIHBY
MIKpOCEepeIoBUIIa 0codu, 1o QopMye
AHTUTPOMAJICEKY YCTaHOBKY 0c0o0H (ydac-
HUKA JOPO’KHBOTO PYXY) T YNHHUTH BILIHB
Ha MOTHBAIIiIO 11 TOBEIHKH;

— BIUIMB Ha 0co0y, sIKa 3a CBOIMH
MOpPAIBHO-TICUXOJNOTIYHUMH ~ SIKOCTSIMH
3/IaTHa MOPYIIUTH MpPaBHiIa JOPOKHBOTO
pPyXy Ta MpPONOBXKYBATH NPOTHIIPABHY
JisUTBHICTS [ 1, ¢. 144].

JominpHo 3ayBaxkutH, 1mo C. O. 3axap-
YEHKO BHOKPEMJIIOE I'SITh  TOJOBHHX
HanpsMiB MPODITaAKTHKH TOPOXKHBO-TPaH-
CIIOPTHHX MPOCTYIIKIB:

— 3IiHCHEHHS KOHTPONIO 33 HEYXWJIb-
HUM BHKOHAHHSM BOMISIMHU TpaBwi Oe3-
MK PyXy Ha MIIIXax;

— 3a0e3MeUeHHsT HAJICKHOTO TEXHid-
HOTO CTaHy TPAHCIOPTHHUX 3acO0iB, KOH-
TPOIIB 32 3IHCHEHHSIM BCTAHOBJICHUX TIpa-
BWJI EKCILTyaTalii Ta 0e3MexH;

— MIATPUMKA HAJIEKHOTO CTaHy AOPIr
Ta JOPOXKHIX 3HAKiB, KOHTPOJIb 32 CBO€YAC-
HUM PEMOHTOM IUISXIB;

— BUCOKa (haxoBa MiATOTOBKa BOJIIiB,
KOHTPOJIb 38 CTAHOM 37I0POB’sI, TBEPE30CTI
1 TOTOBHOCTI JT0 KepYBaHHS TPAHCIIOPTOM;

— «BHUXOBAHHS» TIIIOXOAIB Ta KOH-
TPOJIb 32 JONCPKAHHIM MPABUI OE3MEKH
BCiMa y4acHHUKaMH pyxy [2, ¢. 67—68].

HaykoBo-goc.tigauii [HeturyT
BHUBUEHHSl Npo6JeM 3J0UMHHOCTI iMeHi
akagemika B. B. Crammuca Hationans-
Hol Akanemil mpaBoBUX HayK YKpaiHu
po3po6UB maM’AITKy OJf HaceJeHHS
«[IpaBusa NOBeAiHKU yYaCHUKIB LOPOXK-
HBOTO PYXY Mif yac BikiHu» [3].

[le mapxyBaTu cBitt aBTOMOGiB? Biac-
HUH TpPaHCIOPT, 3a MOXKJMUBOCTI, 306epi-
raTd Ha OXOPOHIOBAHOMY IMi3eMHOMY
MapKiHry, y KamtajibHOMYy rapaxi a6o Ha
aBTOMOOIBHIM CTOSIHLY, OTOUEHIH 3 yCix
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00KiB MiLHUM [apKaHOM 4Y{ OyIdiBJISMH.
3anulIeHHs] TPaHCIOPTHOro 3acoby Ha
BYJIUL MiABUIILY€E LIAHCH HOTO 3HUILIEHHS
a0 MOLUKOKeHHS Bil BUOYXIB.

Ekcrutyarauis TpaHCIOpTHOro 3acoby
Ta OyIb-sKi epeMillleHHs MillIKK y MeXKax
OIHOTO YH KIiJIbKOX HAaCeJeHUX MYHKTIB
MaloTh Bil0YBAaTHCh 3 IOTPUMAHHSAM KOMEH-
JNaHTCBKOI roAuHU. [1 TpuBamicTh Bifpi3HS-
€TbCcs y pisHMX Mictax. Tomy muaHyBaTH
TpUBaJi NMepei3au C/1il 3 ypaXyBaHHAM LIUX
BUMOT | 6axkaHo i3 3amacom y 30 XBHUIHH
IJ1S1 YHUKHEHHS] MOK/IMBHX HENOpPO3yMiHb
i3 mpauiBHUKaMH TPaBOOXOPOHHUX OpPraHiB
Ta BilCbKOBOC/TYKOOBLISIMH.

Y pasi mopyiieHHs KOMEeHHAHTCHKOL
FOfMHU TNaTpy/Jb Mae npaso Bac satpu-
MaTH, 3aCTOCYBaTH (pi3HUHY CHJTY, Clleli3a-
cobu i, B OKpeMHuX BUMankax, 36potw [3].

3a HEeBHUKOHAHH§ 3aKOHHHUX BHMMOT
naTpyJ/s MOPYLIHUKY KOMEHIaHTCbKOI
TOAMHHU 3arpoxye wrpag, rpoMaichKi
4y BUINpPaBHi poOOTH, aaMiHiCTPaTHBHUH
apewt go 15 ni6 (ct. 185 KYnAIl) [4].
Y pasi HamaHHSA OMOPY TMOPYLUIHHK MOXKeE
OyTH TPUTATHYTHH [0 KPUMiHAJIbHOI
BigmoBigaabHOCTI U M030aBJEHUH BOJI
no 2 pokis (c1. 342 KK Ykpainu) [5].

Konu nmanyete nepeisn Ha aBTOMOOITI:

— Mic/as TPUHHATTSA pilleHHS TIpo
eBaKyalilo Ha aBTOMOOiNi Ha 3HauHYy
Binctanp (500 i Gimbme KisomeTpis)
pPEeKOMeHIYETbCsl He JMlle IepeBipUTH
nepej BUI3IOM | 3a6€3MeUYUTH TEXHIUHO
CTIpaBHUH CTaH U KOMIJIEKTHICTb TpaH-
criopTHOro 3acofy, a U po3paxyBaTH
o6csir HasfiBHOTO NajuBa y 0aKy aBTo-
Mo6ias 3 ypaxyBaHHSIM Horo 6paky Ha
aBTOMOOIIBHUX 3alpaBHUX CTaHLifX
# nimitoBanum nponaxem (1o 10—20 1);

— y pasi noTpedU B eBakyallil aBTOMO-
OijleM uieHiB POAMHM, YHCEJBHICTb SKHX
NepeBULLy€E IONYCTUMY [/151 KOHKPETHOro
THIy TpPaHCMOPTHOro 3acofy (dacriiue
5 0ci6), 32 MOXKJIMBOCTI, Kpallle 3pOOUTH
IBi abo Gisblile MOI3MO0K 3 TUM, 11106 YHUK-
HYTH HeOaKaHUX HETraTUBHUX HaCJiIKiB
(bi3M4HOrO i MPaBOBOrO XapakTepy;

— BXUTTS BOAiSIMU-TIepeceseHISIMU
Ta BOJiSIMU-O>KEHIAMH MOCUJIEHUX 3aX0-
IiB 06epeKHOCT] MPH eBaKyallil Ha aBTo-
MoO6iai. 3okpeMma, Min Yyac MepeBe3eHHs
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Ha HbOMY, BKJIOUAIOUM IMpPHYENH, Hera-
OapUTHHUX BaHTaXiB, OCOOHUCTUX peded
HeoOXiIHO TNPaBUJBHO IX PO3MIllyBaTH
Ta HaIiHHO 3aKPiM/IIOBaTH, HE AOMYCKATH
BinxuaenHs Bin [IpaBun nopoxKHBOTO
PyXYy, sKi perJaMeHTYIOTb NOPSALOK Mepe-
Be3eHHS BaHTaxiB [3].

Ha nmnepiox BOEHHOro CcTaHy
B YKpaiHi Ha goporax BCTaHOBJIO-
IOTbCSI OJOKMOCTHM 3 METOI BHSB-
JIEHHSI JIMBEPCAHTIiB Ta BOPOKUX
rpyIm, M0 HAaMarawThCd MPOPBATUCS
B THJ Tomo. MiHicTp o6oporu OJek-
cii Pe3HiKOB 3ak/MKaB yKpaiHIiB
JOTPUMYBATUCS MPOCTUX MPaBUIL.

Broknoct mig yac BifiHU — ue 06’€KT
MiIBUIIEHOT0 PHU3UKY. 3aBHAHHS KOXK-
HOro BOAil — MiHiMi3yBaTu LeH pHU3UK
i He cTBOpIOBATH NOJATKOBUX IMpoOJeM
I/ {HIIMX YYacCHHUKIB  JOPOXKHbBOTO
pyxy. BoeHHHI cTaH He oO3Hauae, 110
BY 1036aBJieHi BCiX MpaB, MPOTe B yMO-
Bax BIiHM BaXKJHWBO 3HalTH OanaHc
MK BUMOramMu Oe3nekd CayXKO0BLIB
Ha 1ocTy, 060poHH YKpaiHU i mpaBamu
Ta cBOOOJAMU KOXKHOI JIIOOWHHU, SKa
Takui OJsioknocT nepetrHae. OcTaHHIM
OTHO3HAYHO BapTO BiAMOBUTHCH Bif
¢oTo i Bineo3HOMKH, arpeCUBHOTO CIHiJ-
KYBaHHS | TOBEeNiHKA Ta MaKCUMAaJbHO
CHiBHpautoBaTH i3 CJayKO00BUAMH, abu
BCi YYaCHHUKHU MNpPOLUEAYPHU 3a/UILANNCH
JKUBUMH, 3[0POBUMM Ta He Majd Ipo-
6sieM i3 3aKOHOM Y 1Ied CKJIagHMH uac.

Ha oOmnokmnocrax, Ha $SIKUX HECYTb
cnyx0y  TIPeICTaBHUKH  TePHUTOpiasb-
HOl 060pOoHM ab0 BiHCBKOBOC/YKOOBLI
36poniHux Cun YKpaiHu, CJii MOBOIUTH
cebe YeMHO, 3 MOBArol0 CTaBUTHUCH 10 IX
BUMYLIEHUX MPOXaHb i BUMOT, HAIaBaTH,
3a oTpedU, MOXKJUBICTb OTJITHYTH CaJIOH
Ta 6araxKHUK aBToMoObisl, U0JOBiKaM TIpU-
30BHOTO, | He TUIbKH, BiKy H€ BiIMOBJIS-
TUCb Bill Bpy4eHHS MOBiCTKH PO BUKJIHK
[0 TEePUTOPiaNbHOTO LEHTPY KOMILJIEKTY-
BaHHS Ta COL{aJIbHOI MiATPUMKH.

[Tpu nin’i3ai mo 6/10KMOCTa HEOOXIAHO:

— 3MEHIIUTH LIBUIKICTH aBTOMOOIJISA;

— 3aBYaCHO MPUTOTYBaTH AOKYMEHTU
IJIs1 TIePEeBipPKH;

— BUMKHYTH (papy;

— YBIMKHYTH aBapiiHe CBiTJIO;
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— He BeCTH Bieo 3HOMKY;

— 0e3 J103B0Jy BiHCbKOBHX HE BUXO-
IIUTH 3 aBTOMOOIJIS;

— UiTKO BiANOBimaTH Ha NMUTAHHS Bil-
CbKOBHX;

— OyTH TOTOBMMH Ha BHMOTY BiA-
KPUTH OarakHUK Ta OIJISHYTH CaJoH
aBTOMOOIIS;

— micasg orasAy Ta JAO3BOJY IIPO-
IOBXHUTH PyX, He HaOHWpaTH LIBUAKICTb
pisko [6].

[Topsimox  mepeBipkH  HOKYMEHTIB
B oci0, orasiny peded, TPAHCIOPTHUX
3aco6iB, Oaraxky Ta BaHTaxiB, CJIyX-
60BUX MpUMillleHb i XKHUTJAa TPOMasH
ning yac 3abesneyeHHS 3aXO[iB IpPaBo-
BOTO peXXHMY BOEHHOI'O CTaHy BCTaHOB-
JeHo mocrtaHoBoio Kabinery MinicTpiB
Ykpainu Bin 29.12.2021 Ne 1456 «IIpo
3aTBepikeHHs1 [lopsnky  mepeBipku
JOKYMEHTIB B 0cif, orysny pedyey, Tpas-
CIOPTHUX 3ac00iB, 6araxy Ta BaHTaXiB,
CJIy>KOOBUX MPHUMILEHb i XUTJA TPOMa-
ISH Tif yac 3abesnedeHHs 3aXOAiB Mpa-
BOBOTO PEXXHMY BOEHHOTO CTaHy» [7].

[IpaBo Ha mnpoBe#eHHSl TNepeBipKH
JIOKYMeHTIB B 0cif, orsisiny pedyel, TpaH-
CMOPTHUX 3acobiB, Garaxky Ta BaHTa-
XKiB, CJayKO0BHUX MPUMIIIEHb | KHUTJA
TPOMajsiH HaaHO BiAMOBiAHUM YyIOBHO-
BaxkeHUM ocob6am HauionanpHoi mominii
Ykpaiau, Cnyx06m O6e3nmeku YKpaiHw,
Hauionanenoi rBapmil Yxpainu, Hep-
JKaBHOI TPUKOPAOHHOI cayx06u Ykpa-
iHH, [epxkaBHOI MirpalifiHol CJyX6u
Yxpainu, Jep:KaBHOI MHTHOI CJIyKOH
Ykpainun ta 36porHux Cua YKpaiHu,
sIKi BU3HA4YeHI B HAKa3i KOMEHIaHTa.

YnoBHOBaxkeHa ocoba Mae NpaBo
BUMaraTi B 0COOM Mpen’sBUTH [IOKY-
MEHTH, L0 MOCBiAUYIOTb 0CcO0y Ta mii-
TBEPAXKYIOTb T'DOMAASIHCTBO Y KpaiHH
YM CcleljaJbHUH CTATyC 0COOH, y TaKUX
BUNAJKaX:

— oco0a Ma€ 30BHIllIHI 03HAKH, CXOXKi
Ha 03HaKu ocobH, gKa nepebyBae B pos3-
myKky, abo 6e3BiCHO 3HUKJIOI 0COOH;

— iCHye 0CTaTHbO MiACTaB BBaXKaTH,
1o ocoba BUMHUIA a00 Mae HaMip BUH-
HUTH [PaBONOPYIIEHHS;

— ocoba mepebyBae Ha TepUTOPil Un
00’eKTi i3 creliaJbHUM PEXUMOM;

108 ErEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEE



[ e e e[RRI REEEEEEEREREE - TPOBAEMU TA CYAXEHHS

— B ocobu € 36posi, Goempunacy,
HapKOTHUYHi 3aco0u Ta iHwWi peui, oO6ir
SIKUX oOoOMexKeHUH abo 3a60poHeHUH
a60 s 30epiraHHsi, BUKOPUCTAHHS 4U
nepeBe3eHHsl §IKUX NOTpiOeH [03Bil,
SIKIIO0 BCTAHOBUTHU TakKi IpaBa iHIIUM
YMHOM He MOXKJ/IHBO;

— ocoba nepebyBae B Miclli BUNUHEHHS
KPUMIHa/NBbHOTO, aAMiHICTPaTUBHOIO IIpa-
BOIOPYLIEHHS a0 10POKHbO-TPAHCIIOPT-
HOI TIPUTOMH, iHIIO! HaA3BUUAWHOI TOAIl;

— 30BHILUHI 03HAaKW 0COOM YW TpaH-
criopTHOro 3aco6y abo mil ocobu namThb
JOCTaTHi MiACTaBM BBaXKaTH, L0 ocoba
npudyeTHa [0 BUHMHEHHS MPABOINOPY-
LIEeHHS], TPAHCIIOPTHUH 3aci6 Moxe OyTH
3HAPSAAAM YM 00’ €KTOM BUMHEHHS MTPaBo-
TMOpYLLIEHHS;

— MopylleHHs1 0co600 BiANOBIAHUX
3a060pOH, BBEeNEHHUX Ha TepuTOpil, He
3arpoBaj’KeHO MPaBOBHUH PEXHUM BOEH-
HOTO CTaHy [8].

[IpencraBuuku 36porHux Cui Ykpa-
THM 44 TepoOOPOHU He MaloThb Ha 6JI0KIIO-
cTax 3aco06iB msist Bepudikauil eqekTpo-
HHOI Bepcil JOKYMEHTiB, TOMY HaBiTb
SIKILO JNOKYMEHT, LI0 MOCBinuye ocoby,
JNOCTYMHHUH y ponatky «Iisi», caig MaTu
3 co6010 Macnopt rpoMaisiHUHA y Mare-
poBomy BuTJIsAi abo ID-kapTky.

[ToBepxHeBy nepeBipky peyel, TpaH-
CHOPTHUX 3ac00iB, 6araxy Ta BaHTaXy
NpOBOASATE y BHUMAAKax, SKIIO iCHYE
JNOCTaTHBO MiACTaB BBAXKaTH:

— II0 Y TPaHCIOPTHOMY 3acobi mepe-
6yBae mpaBoNoOpyIIHUK abo ocoba, CBO-
6ona sikoi 0OMEKYETbCsl B HE3aKOHHUH
crocio;

— 110 y TPaHCIOPTHOMY 3aco0i nepe-
6yBaloThb peui, 06Ir SKUX 3260POHEHO YU
obMexeHO ab0 §iKi CTaHOBJSATbH 3arposy
JKUTTIO YM 3[I0pPOB’I0 Takol ocobu abo
iHIKX 0cib;

— 1o peui, Garax, BaHTaxi abo
TPAHCIOPTHUHU 3aci6 € 3HAPSIAISM BUH-
HEHHS! MpaBornopylieHHs Ta / a6o BOHH
nepefyBawTb B TOMy Micli, Ae MOxXe
OyTH CKO€HO KpHMiHa/lbHe MpPaBOIOpY-
IIEeHHS, AJS 3anobiraHHs SKOro Heoob-
XiIHO MPOBECTH TOBEPXHEBY TepeEBipKY.

YmnoBHOBaxkeHa ocofa MmiA dac Mmpo-
BeJleHHsSI [TOBEPXHEeBOI NepeBipKU TpaH-
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CIIOPTHOTO 3aco0y Mae€ NpaBO BHMaraTu
BIIKPUTTS KPHUIUKKH OarakHHKa Ta
abo 1Bepi cajoHy.

[Tin yac Taxkoi nepeBipKH, BU MOBUHHI
CaMOCTIHHO II0Ka3yBaTH BMICT ocobu-
CTHX peded Ud TPAHCIOPTHOTO 3acoby.

Y pasi nino3pu Ha 6J0KIOCTI MOXKYThb
nepeBiputu  TesedoH, (Qoroamnapar,
Bileo o0 3HOMKH 3a60pOHEeHHX 06’ €K-
TiB. {KUIO0 BCTaHOBJEHO, IO 3HOMKa
BeJacsl, iX MOXKYTb 3abpaTu.

ABTomoGisicTamM, B yMOBax BOEH-
HOTO CTaHy, THMYacoBO 3a60pPOHEHO
BUKODHUCTOBYBAaTH Bile0 peECTpaTopH
Ha Joporax.

Baxaupo: QortorpadysaHHs Ta Bife-
03M0OMKa BillCbKOBOC/YKOO0BLIiB, OJI0KIO-
CTiB KaTeropuuHo 3abopoHeHa [9].

[TpaBusia noBeniHKM WiA yac 134U Ha
aBTOMOOiJIi B yMOBaXx BOEHHOT'O CTaHY:

— BiIMOBTeCb Big HaMipiB eKCIIy-
atauil aBTomoOinsg y Tepiom oroJio-
IIEeHHS TOBITPSAHOI TPUBOTH. B iHImOMY
BUMAAKy 30i/MbIIYIOTbCS y pasd IIAHCH
CTaTHU KEePTBOIO BOPOXKOTo aBiaGombap-
JyBaHHSI, 06CTPiJiB apTHJepii a60 peak-
THUBHUX CHCTEM 3aJ/IMOBOTO BOTHIO;

— BOJIfIM CJiJ HalaTH HeBiAKJIamHY
MeIW4yHy  Jomomory  oco6aM,  fKi
NOCTPaXKAaJH Bil PO3PUBY CHapPSLiB
ab6o y mepebiry MATII, 3 mnomanbum
TPAHCIOPTYBaHHAM JKepPTB 1O 3aKJamy
OXOPOHH 310poB’st (6aXkaHo Ha KOHTp-
0/IbOBaHii  YKpaiHow TepuTopil) 3a
HEMOXKJIMUBOCTI BHKJMKY abo MNpHi3Ly
KapeTH MIBUAKO! TOTIOMOTH;

— Ipu pyci aBTOMOGizeM 1O A0po3i,
0CO0JIMBO 110 OKYTIOBaHi# BOPOTOM TepH-
Topil abo nAinsiHKax IIoce, §IKi Hello-
InaBHO 3BinbHeHi 36podHuMH Cuiamu
YKpaiHu Big okynauii, Tpe6a YHHUKATH
Hal3gy Ha OyIb-siKi, HaBiTb HEBEJIHKI,
nepemkoqd. HUMH MOXYTb BHSIBUTHCD
MiHH, TpaHaTH, CHapsiy, WO He poai-
pBaJuCh, Ta iHWI BUOYXoHebe3MneyHi
peaMeTH;

— SKILIO BUHHUKJA HEOOXiAHICTb 3yMu-
HUTH TPAHCIOPTHUHU 3acib ming yac pyxy
M0 OKYMOBaH{# TepuTOpil UM KOHTPO-
JIbOBaHIA BillcbkaMM YKpailHU TepUTO-
pil, fiKa Mexye i3 30HOI GOHOBUX AiH,
y JKOJHOMY pa3i HeMOXHa TOPKATHCh,
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nigHiMaTH, NpuOHUpaTH Ta yUYUHATH {HILI
Ii1 3 OyAb-IKUMH TIpeaMeTaMH, IO Nepe-
OyBaloThb Ha y30iudi, y CMiTHMKax Ha
3YMUHKAX TPAHCIOPTY, y JicocMy3i 6ins
JIOpOXKHbOrO MoJioTHa. Lle Moxe OyTu
BUOYXiBKa, fIKa CBIIOMO YM BUIIaJKOBO
OTUHUJACh Y LUbOMY MiCLli;

— npu HabJIMKeHHi BiICbKOBOI, y TOMY
yucsi OpOHbOBAHOI, TeXHIKM Ha [0po3i,
fka Mae OBi U Oimblile CMyTH I PyXy
B OMHOMY HampsiMi, HEOOXiTHO PyXaTHCh
MaKCHUMaJsIbHO OJIM3bKO 10 MPaBOro Kparo
NPOI3HO! YaCTHHM, 100 YHUKHYTH 3iTK-
HEHHS, sIKe MOXKe 3aKiHUYMTHUCh (haTa/IbHO;

— y BHINAAKY MpoOi3Ly OpraHi3osa-
HOI KOJIOHM YKpalHCbKOI BiHCBKOBOI
TeXHIKM Yy CKJali Tpbox i Oinbliue oau-
HHLb 3 KEePYIOUUM, TO, 32 HEOOXiIHOCTI,
Tpeba 3milicHIOBATH ii OOTiH MOBHICTIO
3a OOWH pa3s. fKuo y KepiBHOro JaH-
LI0KKa yBIMKHeHa CHpeHa, TO O0OTiH
Takol KOJMIOHU 3abopoHeHUH. ¥ pasi Bia-
CYTHOCTi KepiBHOTO y KOJIOH{ BilCBKOBOI
TEXHIKH, TO J03BOJIETbCS 3/AIHCHIOBATH
i obrin, y TOMy 4HCJi 3aliMaluu IMpo-
CTip MiK BiICbKOBOIO TE€XHIKOIO;

— Kpalle YHUKaTd OOriH, BuUIlepe-
JUKEeHHSI Ta iHIII MaHeBpPH Ha O0pPO3i
TNIOPSIZL i3 BOPOKOIO BiICBKOBOIO TEXHIKOIO.

— nepe0OyBawuu y 0araTokiJloMeTpo-
BOMY 3aTopi abo MOBril uepsi Ha MHUT-
HULIi [IPX NePeTHHI JepP2KaBHOIO KOPAOHY
Ykpainu He Tpe6a 3milicHIOBaTH OOTiH
{HIIMX TpaHCMOPTHUX 3aco6iB. Lle mMoxe
BUKJMKATH B iHIIKX BOMiiB 00ypeHHS,
o6pa3u, MposiBU arpecil axk 10 MOLIKO-
JKeHHs1 Barioro aBTomMo0iig 1 HaBiThb
3acTocyBaHHs HacuiabcTtBa. He 3a6y-
BaiTe, 11O iHILi TPOMaJsiHU NepeOyBaOTh
y Takill e cKJamHik cutyauii, sk i Bul;

— IpHU 3AiHMCHeHH] 06roHy a6o BHIle-
pel’KeHHsI ~ TPAHCIIOPTHUM  3aco60M
3 HanncoMm «Bantax 200» abo «Banrtax
300> pekOMeHAYETbCSl HAajaTH HOMY
npaBo GesmepemkoaHoro mpoisny [10].

Heo6xigHo TakoXK 3a3HAuUTH, IO
CbOTOMHI, Mig yac BiMHU, cBOI 3000B -
3aHHS1 y NOBHOMY 00CfI3i Ta y BU3Haye-
HWE TepMiH BUKOHYIOTb 88 % CTpaxoBHX
kKomnaHid. [Ipo 1ie MoBiIOMHUB y CBOEMY
6s03i rosmoBa HaujonambHOro 6aHKY
Yxpainu Kupuno [lesuenxo [11].
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Lle o3Hauae, 10 CTPaXOBHH PHUHOK
y KOPOTKHMH TepMiH 3Mir nepeOynyBaTu
CBOI0 po6OTY 3 ypaxyBaHHSIM BiHCbKO-
BOTO CTaHy, 3poOUTH 0OCHyroByBaHHS
KJI€HTIB Oi/blll JOCTYMTHUM Ta BUKOHATH
peKoMeHAallil peryJastopa 1oao poboTu
y TaKWU CKJAagHUH 1/ KpalHU mepiof.
Y Toél Xe uwac 3'IBJASAIOTbCA MyOJiKamil
i3 3a3HaueHHSIM HAapOCTAIOYUX MpPobJeM
y pSLy CTPaxoBHX KOMIaH{H BHACJiIOK
BTPaTH OXOAIB (CTpaxoBHX MaTexis)
Ha 50 — 90%. Kpim Toro, crpaxoBui
PUHOK YKpaiHu Bce 6ijiblile MepeXoauTh
Ha eJIeKTPOHHHUH BapiaHT po6otu. I we
CTOCY€ETBbCS BCiX BHAIB CTPaxyBaHHS,
y TOMY YHCJi 00OB’SI3KOBOTO CTpaxy-
BaHHSl LUBiJbHO-IPABOBOI BiAMOBiga/b-
HOCTi BJIACHHKIB Ha3eMHHUX TPAHCIOPT-
HuX 3aco6iB (mani — OCLIIIB).

Cnig HaroJocutTH, L0 HOBa
peasbHICTh, IO CKJajacd MiJ 4Yac
BOEHHOTO CTaHy y cdepi AOpPOMkK-
HBOTO pyXy, HiIBUIIMJIA Bpasau-
BiCTh KOPHUCTYBaudiB TPAHCIOPTHHX
3aco6iB. OcoOGaMBO L€ CTOCYEThCH
npoo6aeM, SKi MOXKYTb OyTH y Bac mijf
yac norpanasHHda B JITII Ta Bpery-
JIOBAaHHS CTPaXxOBOro BUMAaIKy. Bu
MOKeTe 3iTKHYTHCS 3 HHU3KOIO MPobJeM,
SIKi CbOTOJHI MAKTh MicClle:

— BHacqinok ITII Hemae cepiio3HHX
HACJIAKIB IJIs1 JKUTTS Ta 3MOPOB’SI Ta TSK-
KUX MaWHOBHX HACJifIKiB, a Ball CIiBYy-
yacuuk JTIT BinmoBuBCsS oopMIsATH
€BpOIpPOTOKOJ Ta noixas 3 micus JTIT;

— moJiuig He TmpHixasa Ha Ball
BUKJ/IMK, SKIIO MOTepPHiJMX i BaXKKHX
HAaCJiIKiB HEMAE;

— CTpaxoBa KOMIIaHif 3aTpUMYE Bil-
LIKOAYBaHHA 30UTKIB ab0 BiIMOBJISE
y BiflUKOMYBaHHI yepe3 60HOBI Ail;

— crhiBpoGiTHUK CTPAaxOBOI KOMIAHIl
He mnpuine po wmicus OTII nasi ouiHku
30UTKiB, TOMYy IO IX HeMae y LbOMY
HaceJeHOMY MYHKTI.

MoTtopHe (TpaHCmOpPTHE) CTpa-
xoBe 6ropo Ykpainu (gani— MTCBY)
€ €IMHUM O00'€IHAaHHAM CTpPaxoOBH-
KiB, fIKi 3JiHCHIOIOTh OOOB’'I3KOBE
cTpaxyBaHHS LUBiIbHO-TIPABO-
BOi BiAMOBiZaJbHOCTI BJACHUKIB
Ha3eMHHX TPaHCHOPTHUX 3aco0iB
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3a WKOAY, 3amoAisHy TpPeTiM 0co-
0aM HaBiTb 32 YMOBU BOEHHOIO CTaHy,
He3BaXkalo4M Ha Te, L0 3HaYHa YacTHHA
MpaliBHUKIB MTCBY nepe6yBae
B eBakyalil y pi3HHX Micusx YKpaiHu
tTa €ponu. Tomy, y CBOIH HisiJIbHOCTI
MTCBY BHKOHye HaCTyNHi 3aBIAHHS:

1. ¥V 3BHualiHOMY pexuMi (YyHK-
uionye lleHTpanizoBaHa 6a3a JaHUX
MTCBY, mo nae 3Mory omepaTHBHO
NepeBipUTH HAsIBHICTb Ta Ail0 IOrOBOPY
OCALLIIB;

2. IlpaurotoTh CepBicH «eJeKTPOHHUH
MOJIC» Ta «EJEKTPOHHUH €BPOIPOTOKOJ»;

3. Hapmano MOXJMBICTb YKJIanaTH
JIoroBopr «3ejeHa KapTa» B eJeK-
TPOHHOMY BapiaHTi Ta O0(OpPMJEHHS
iX y 4OpHO-6iIMX KomisgX abo MIISXOM
reHepyBanHs pdi-haiis.

4. Konurakr-uentp MTCBY mnpauioe
B oOMexeHoMy pexumi (tieku IVR),
OCKiJIbKK Oi/IbLIICTh NpaliBHUKIB mNepe-
OyBaloTh y eBakyalll.

5. [ToBimoMuUTH PO CTPaxOBUH BHUMa-
JOK ab0 HamiciaTH NUTaHHS MOXKHA
eJIeKTPOHHOIO MOLITOIO;

6. 3 MpUBOAY 3MICHEHHS peraaMeHT-
Hux Bumiat, MTCBY mnpocuts Kopu-
CTYBAaTHUCSA TMOCJyTaMHM eJeKTPOHHOTO
3B’SI3Ky Ta HAACHWJATH 3asiBY, NOBiIOM-
aenust npo HTII Ta iHmi mOKymeHTH,
NOB’13aHi 3 TNpPOBeNEHHSM perJaMeHT-
HUX BHUIJIAT, Ha €JEKTPOHHY alpecy
MTCBY (mtibu@mtibu.kiev.ua.) [11].

Sk 6aunMo, B YMOBaxX BOEHHOTO CTaHYy,
3 METOI0 BMKOHAHHS TapaHTIMHUX (yHK-
Iiif CTOCOBHO BiAIIKOMYBAaHHSA IIKOAM,
3aBJaHOi TpeTiM ocobaM TpH eKcIuTya-
Talii Ha3eMHHUX TPAHCIOPTHHX 3aco0iB,
MTCBY namnoJseraiMBo peKoMeHaye ycim
ocobam, 1o 3BepraTbess g0 MTCBY
3 TIPUBOAY 3AIHCHEHHS perJaMeHTHHX
BUIJIAT, KOPHCTyBaTHCH  MOCJIYraMu
eJeKTPOHHOTO 3B’fI3Ky Ta HaJICHJIaTH
3asaBH, nosinomsaenus npo ATII Ta iHuwi
JNOKYMEHTH, MOB’S3aHi 3 BperyJ/ioBaHHS
CTPaxOBOTO BWIAAKy Ha eJEKTPOHHY
agpecy MTCBY.

BucHoBKU. AnMiHiCTpaTHBHO-Mpa-
BOBa Npo(iJakTHKa [JOPOXKHbO-TPaH-
CIIOPTHHUX TIPUTOJ € CTPATEriYHUM Harlpsi-
MOM Yy CHCTEMi 3axOJiB, 3IIMCHIOBAHUX
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JIEPYKABOIO MIOA0 3MIITHEHHS 3aKOHHOCTI
Ta TPaBOMOPSAKY, ¥ cdepi TOPOKHBOTO
pyxy. BoHa € HaiOLIBII I€BUM MUISXOM
060pOTHOU 3 MPABOMOPYLICHHSAMH, TTEPELy-
ciMm 3a0e31edyroun BUSBICHHS i yCYHCHHS
(neiiTpanizaiito) iX BHUTOKIB, OCOOJIHBO
il Yac BOEHHOTO CTaHy. 3HAYHOIO MIipOI0
e 3amo0iraHHs caMoi MOXKIUBOCTI 31iHcC-
HEHHS [IPABOIIOPYIIECHb.

OTtxe, aIMiHICTPaTHBHO-IIPaBOBA
npoiTakTUKa AOPOKHBO-TPAHCIOPTHUX
NPUTOJl B YMOBaX BOEHHOI'O CTaHy Mae
BpPaXxOBYBaTH CUTYyalil0 Ta OyTH aianTo-
BAHOIO 10 MOTOYHUX YMOB B 3aJI€2KHOCTI
Bil piBHSI ©Oe3MeKH KOXKHOTO perioHy.
PisHi Teputopil 3a3Ha/MM Pi3HOrO BIJIUBY
BilHU. AIMiHICTpPaTHBHO-TIPABOBi 3aX0I1
y cdepi DOPOXKHBOTO pyxXy, o Oy/au
aKkTyaslbHi B MUPHHUH 4ac MOXKYyTb OyTU
CKJIAIHUMH JJI1 BUKOHAHHSl Ha BiIHOCHO
MHUPHHUX TEPUTOPisiX, a B ymMOBax 60Ho-
BUX [i, B3araJji HeMoxJauBuMu. OmHaK,
He [OUBJSYKCh HAa Mepiof [Hii BOEHHOTO
CTaHy BapTO KOHCTAaTyBaTH, IO CTaH
afIMiHICTPaTHUBHO-TIPABOBOL npodinak-
THUK{ TPAHCIOPTHUX NPUrof B YKpaiHi He
MOXKHA Ha3BaTH 3aJ0BiNbHUM y 3B’13KY
3 BHCOKHMM piBHEM aBapilHOCTi, TOMY
3aMpoBal’KeHHsl Ji€BUX 3aXOMiB Ta BJO-
CKOHAJIEHHS iCHYIOUMX HanpsMiB y cepi
3a0e3neyeHHs] 0e3MeKU  JOPOKHbLOTO

pyXy HeoOXimHO SIKHAWIIBHAIIE, OCO-
6JIMBO B YMOBaX BOEHHOTO CTaHY.
Cmammio  npucsauero  00caio-

aHceHHo ocobausocmell adminicmpa-
MUBHO-NPaABosor npogirakmurku
00pPOIHHbO-MPAHCNOPMHUX npueoo
8 YMOBAX BOE€HHOEO cmaHy. 3asHa-
4eHO, W0 CMpameiuHum HANPAMOM
Yy cucmemi 3axodis 30ilCHIOBAHUX
depcasoro w000 3MiYyHEHH 3AKOHHO-
cmi ma npasonopaoky, y momy 4ucai
i y cgepi doporxHvoeo pyxy, € npo-
diraxkmuxka npasonopyuiens. Bowa
€ Hatbirvul diesum warsaxom 6opomobu
3 npasonopyuleHHamu, nepeodycim
3abe3neuyrouu BUABACHH S [l YCYHEHH
(nelimpanizayiro) ix sumoxis. 3nau-
HOK Mipoto ue 3anobicanHs camoi
moscausocmi  30iliCHEHH NpPasono-
pyuiensb. 3a3naueno uiri npogirak-
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MUKW NopyuleHs npasui 0oposHbO2O
pyxy, a came: ycymenus abo 83azaii
Heumpanizayis —npuduH  NopYyuleHo
npasus 00PONHLO2O PYXY, & MAKON
YMO8, W0 im cnpusromo; oOMexHceHHs
0ii HeeamuBHUX COUIAALHUX SABULY
ma npouecis, AKi He aexcamov Yy cpepi
aominicmpamusHoi deaikmrocmi,
ase B830EMONO8’A3aHI 3 Her; Heli-
mpaaizayis — He2amusHo20  B8NAUBY
Mmikpocepedosuuya ocobu, wo Gopmye
aHmuepomadcoeky YcmaHosKy ocobu
(yuacnuka dopoxcrsoco pyxy) ma
YUHUMb BNAUB HOA MOMUBAUIO i noge-
Odinku. Ilpoanasizosaro nam’amky
0ra Hacerewns <«lIpasusa nosedinku
YHACHUKIB 00pONHHbO20 pyxy nid uac
8illHu», wo pospobarera Haykoso-do-
CAiOHUM  IHcmumymom  BuBYEHHS
npobaem 3A04UHHOCMI iMeHi aKalde-
mika B. B. Cmawuca Hayionanrvrol
Axademii npasosux wHayx Yxpainu.
3asnauero, w0 Ha nepiod BOEHHOEO
cmany 8 Yxpaini Ha dopoeax scma-
HoBANOIOMbCA OAOKNOCMU 3 MEMOr
BUABAEHH A OUBEPCAHMIB MA B80PONCUX
epyn, wo HAMaearomsCs npopsamucs
8 mun. [leperineno npasura nepe-
130y wuepes 6aoxnocm. I[lpu nid’izoi
do 6aoknocma HeobXiOHO: 3meHwumu
weuokicme asmomobins; 3a84QCHO
npueomysamu O0oKkymexmu OAs nepe-
BIPKU,; BUMKHYMU dapu; Y8iMKHYMuU
asapiiine ceimao; He secmu 8i0eo
3tiomKy; 6e3 003804Y BiliCbKOBUX
He suxooumu 3 a8mMomobiAfL; UiMmKO
gidnogidamu Ha NUMAHHA BilCbKO-
sux; Oymu comosuMl HA BUMOY
gi0kpumu 6aeanHuUK ma O2AfHYMU
caron asmomobinn; nicaa oeaady
ma Jdossory npodosxucumu pyx, He
Habupamu weudkicme pizko. Okpec-
Aero npasuira nosedinku nid uac i3du
Ha asmomobiii 8 YmoBAX BOEHHOEO
cmany. 38epHeno ysazy Ha HAalieoA08-
Hiui npobaemu, SKi moxrcyms 6ymu nio
4ac NOMPAnASIHHA 8 0OPOHCHLO-MPAH-
cnopmmui npueodu ma 8pecyrr08aHHs
CMpaxo8020 8unadky.

KuamouoBi caoBa: mnpodisakTuka
NPaBOMNOpPYIIEHb, N0POXKHbO-TPAHCIOPT-
Ha r1puroza, OJIOKIIOCT, eBakyallis,
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HauionasbHa moJiliss, KOMeHIaHTCbhKa
rOJMHA, CTpPaxoBa KOMIaHisi, 36poiHi
Cunn Ykpainn.

Prykhodko V., Aleksandrov
M. Features of administrative
and legal prevention of road
and transport accidents under
the conditions of marital state

The article is devoted to the study
of the peculiarities of administrative
and legal prevention of traffic
accidents under martial law. It is
noted that a strategic direction in
the system of measures implemented
by the state to strengthen law and
order, including in the field of traffic,
is crime prevention. It is the most
effective way of combating crimes,
primarily ensuring the detection
and elimination (neutralization)
of their origins. To a large extent,
this is the prevention of the wvery
possibility of committing offenses.
The goals of prevention of violations
of traffic rules are specified, namely:
elimination or neutralization of
the causes of violations of traffic
rules, as well as the conditions that
contribute to them; limiting the effect
of negative social phenomena and
processes that do not fall within the
scope of administrative delict, but are
interconnected with it; neutralization
of the negative influence of a person’s
microenvironment, which forms an
antisocial attitude of a person (a
road user) and affects the motivation
of his behavior. The note for the public
“Rules of behavior of road users
during the war” developed by the
Scientific Research Institute for the
Study of Crime Problems named after
Academician V. V. Stashysa of the
National Academy of Legal Sciences
of Ukraine was analyzed. It is noted
that during the period of martial law in
Ukraine, checkpoints are set up on the
roads in order to detect saboteurs and
enemy groups trying to break through
to the rear. The rules for moving
through the checkpoint are listed.
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When approaching the roadblock, it
is necessary to: reduce the speed of the
car; prepare documents for inspection
in advance; turn off the headlights;
turn on the emergency light; do not
conduct video shooting; not to get out
of the car without military permission;
clearly answer military questions; be
ready on demand to open the trunk
and inspect the interior of the car;
after inspection and permission to
continue driving, do not pick up speed
suddenly. The rules of behavior when
driving a car in martial law conditions
are outlined. Attention is drawn to
the most important problems that
may arise when getting into a traffic
accident and settling an insurance
claim.

Key words: crime prevention,
traffic accident, roadblock, evacuation,
National Police, curfew, insurance
company, Armed Forces of Ukraine.
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C. beHbKOBCBHKHH,
KaHAMIAT IOPUAHUHHUX HayK,
HavyaJbHUK KadenpH AepKaBHO-NPABOBUX AUCLHUIIIH
Kuiscekoro inctutyTy HauionansHoi reapaii ¥Ykpainuy,
TIOJIKOBHHK

IMIUTAHHY YIIPABJIIHHA
BIMCBKOBUMUW YACTUHAMMU POJIB BIMCHK
BHUIB 3bPOMHUX CUJI
TA IPABOOXOPOHHHUMU OPTAHAMU
I YAC CHIJIBHOTO BUKOHAHHY HUMHU
3ABJIAHb B OIIEPAIIIIX
YIPYIIYBAHB BIMCBHK (CHUJI)

YnpaB/iHHST BiHCBKOBUMM  4acTH-
HaMM poniB BiHCbK 30pOMHHUX CHJ
Ta NMPaBOOXOPOHHHUMM OpraHaMH [ 4yac
CIiJIBHOTO BUKOHAHHS HHMMH 3aBJaHb
B OMepawisix yrpynyBaHb Bificbk (cuu)
Oy/a0 3aBXOM aKTyaJbHUM HaNpsiMOM
mistibHOCTi.  OcoBJUBOI  aKTyaJbHOCTI
BKa3aHe YIpaBJiHHA Habysno B Tmepion
BilicbKoBOiI arpecii Pocilicbkoi Penepa-
uii mpoTu YkpaiHu, uo norpebye BUpO-
OJIEHHIO HOBUX IAXOHIB OO0 BKa3aHOl
npo6JieMaTHKHY, MiABUIIEHHS THYYKOCTI
yIOpaBJ/iHHA, Ta, BiANOBIIHO CBOE€Yac-
HOTO pearyBaHHS Ha 3Mi{HH OTlepaTHBHOI
00CTaHOBKH Cy06’€KTaMH YIpaBJiHHS,
B MeXaX HOpPMaTHBHO-NPaBOBOI 06asw,
3 METOl [JOCSATHEHHS [OCTaBJeHUX
3aBraHb. Mertoio 1iei HaykoBOi CTaTTi
BHCTYyNae BCTAHOBJEHHS aiMiHicTpa-
THUBHO-TIPABOBUX  3aCaj  YIpPaBJiHHA
BiCbKOBUMM YaCTHUHAMHM POJiB BiHCbK
30pOMHUX CHJ Ta TIPABOOXOPOHHUMHU
opraHaMmH [ 9ac CIiJbHOTO BUKOHAHHS
HUMHU 3aBJaHb B ONepaLisix yrpymnyBaHb
Bilicbk (cui).

[TutanHsiMm pocnifzKeHHST MpPoBJIEMH
yIpaBJiHHS BiHCBKOBUMM MifApO3AilaMU
NPUCBATUIN CBOIO yBary Taki BueHi,
sk B. B. boryueku#t, II. II. Boryus-
kuii, €. I. I'puropenko, C. 1O. Ilons-
koB, C. M. MesbauK Ta iH. [Ipo6aemu
yIpaBJiHHS [PAaBOOXOPOHHUMHU oOpra-

HaM{ TiJ Yac CHiJbHOrO BHKOHAHHS
HUMHU 3aBJAaHb B ONepaLisix yrpylyBaHb
Bifickk (cms) 3alimMasimcsi Taki BUeHi,
sk B. B. A6pocbkin, O. M. Bannypka,
C. O. Kysniuenko Ta iH.

Yrnpas/iHHS BiiCbKOBUMU YaCTUHAMHU
poAiB BiHCbK 30pPOMHHMX CHJI Ta IpaBo-
OXOPOHHUMM OpraHaMH, y TOMY YHCJi
NiA 4Yac CHiJIbBHOTO BUKOHAHHS HUMH
3aBJaHb B Ollepalisix yrpynyBaHb BiHCbK
(cun), MawoThb aAMiHiCTPaTUBHO-NIPaBO-
BUU XapakTep. ¥ 3B’SI3Ky 3 BHKJIaJle-
HUM, MOKHA MOTOAUTHUCS 3 TBEPIKEHHS
Ipo Te, L0 aAMiHICTPaTUBHO-IIPaBOBE
3a0e3neyeHHs HalioOHAJAbHOI 0Oe3leKu
CTaHOBUTb 3MAIHCHIOBAaHY B paMKax
€IMHOI JepyKaBHOI MOJITHKH B ramysi
3a0e3rneyeHHs HalioHaJbHOI 6e3neKu
HisiIbHICTD YIOBHOBaXXeHUX Cy6 €KTiB,
CIPSIMOBAHY Ha (DOpPMyBaHHS ajAMiHi-
CTpPaTUBHO-MPaBOBOl  OCHOBU  3abes-
[IeYeHHS HaljoHaJbHOI Oe3leKH, Ha
3aKpinJyieHHsl B Hill cUCTeMU aiMiHicTpa-
THBHO-TIPABOBMX 3aco6iB  (aaminicTpa-
THUBHO-TIPAaBOBUX HOPM, MPaBOBiIHOCHUH,
{HIMBiLyaNnbHUX TPUIKCIB Ta in.), 3a
JIOTIOMOTOI0  SIKHX JOCSTA€TbhCsl Pe3yJb-
TATUBHUH, HOPMATHUBHO-OpPraHizauiiHUH
BIIUB Ha CYCHi/IbHI BIiTHOCHHHU 3 METOIO
iX ymopsinKyBaHHSI, OXOPOHH, PO3BUTKY
BiIMOBIIHO [0 CYCHiIBHUX MOTped
3abesnedyeHHs] HaljoHa/JbHOI Oe3meku
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KpaiHH, CTBOPEHHSl i MiATPUMKU HeoO-
XiTHOTO piBHA 3axXWIIEHOCTI 00 €KTiB
Gesneku nepxasu [1, c. 27].

[Ipy upOMYy MOXKHA CTBepIKYBATH,
1o came B yMoBax 30poiHOI arpecii
NpoTH YKpalHW THUTAHHA YIpPaBJiHHS
BiICbKOBUMHM YacTHHAMH POJIB BilCbK
30pOHHHX CHJ Ta I[PaBOOXOPOHHHMH
OpraHaMy Mij 4ac CHiJIbHOTO BUKOHAHHS
HUMH 3aBJlaHb B OMepalisix yrpynyBaHb
BilicbK (CHJI) BUHILJIO HA HOBHMH PiBEHb,
HaOyJo HeoOX{THOCTI TEOpPEeTHUHOTO
ocmucyeHHs. [losiCHIOETBCS 1Ie THM, 110
B yMoBax 36podHOro KOHQJIKTYy YKpa-
inu 3 Pocilicekoro Peneparicto yacTuHa
NPaBOOXOPOHHUX OpraHiB Haby/ja Ies-
HuxX  (yHKUif  (MOBHOBaXkeHb), fKi
paHille OyJM NpUTaMaHHi caMme BiliCbKO-
BUM mifpo3ainaM. B ymoBax Heo6xigHo-
cTi 3uilicHeHHs Bifciui 36poiiHol arpecil,
YMOBO Ka)KyuH, 3AiHCHIOETbCS TeBHA
MiJliTapyu3alis AiJbHOCTI OKPEMHUX Mpa-
BOOXOPOHHMX OpPTaHiB, 1[0 BUPaXKaeTbCA
Yy HOPMaTUBHOMY PO3LIMPEHH] X OBHO-
Ba)KeHb, BJOCKOHAJeHHs YIIpaBJiHHA
HUMH, a TaKOK BIHCPKOBUMH YaCTHHAMH
poniB BiliCbK 36pOUHUX CHJI.

[Ipu wuboMmy, y BiAmoBigHiCTIO 10
ct. 1 3akony Ykpaiau «[Ipo 6opoTbby
3 TEepOpPU3MOM», AaHTHTEPOPUCTHYHA
omepauisi — Le KOMIJIEKC CKOOpPAHHOBa-
HUX creljajgbHUX 3ac00iB, CIPSMOBAHUX
Ha nonepeiKeHHs, 3anobiraHHs Ta NpH-
MUHEHHS TEePOPUCTHYHOI IislJIbHOCTI,
3BiJIbHEHHS 3apY4HHKIB, 3a0e3leuyeHHA
Ge3neKH HaceJeHHs, 3HeLIKOIKeHHS
TEePOPHUCTIB, MiHIMi3allil0 HACJiAKIB Tepo-
puctuuHoi pgisibHocTi. Cratta 4 BKa-
3aHOTO 3aKoHy BH3Hauae, 1o Cuayxo6a
6esneky YKpaiHHU € TOJOBHUM OPraHOM
y 3arajibHoJepkKaBHil 60poThbi 3 Tepo-
PUCTHYHOK AistibHicTIO [2].

Yxkaszom Ilpesunenra VYkpalHH Big
14 ksiths 1999 poky Ne 379 /99 saTsep-
I’KeHe TIOJIOXKeHHsT Mpo AHTHTepopuc-
TUUYHAH LeHTp Ta HOro KoopauHaLli-
UHI TpyNmM TpPH perioHaJbHHX OpraHax
Cayx6u Geaneku Ykpainu [3].

B ymoBax 3pilicHeHHSI aHTUTEpO-
puctuyHoi omepauii, y 2015 poui 6yB
NpUHHATUH HOBUH 3akoH YKpaiHu
«[Ipo HauionanbHy noJiuito», B KOMYy

] i o ] e ) et i P e e e e ) el pd

3HaHIIJIO CBOE BioOpaKeHHS B YMOBax,
AKi ckJanucs, HoBa (yHkuis Hauio-
HaJbHO! moJiuili — §K cy6’eKkTa, SIKUU
fesnocepeHbO  3AiHCHIOE  GOPOTHOY
3 TepOpHU3MOM Y MexKaX CBOEl KoMIle-
TeHLl Ta iHIi HaMpsMH.

Tax,gacTuny nepury ctatti 23 3aKoHy
Yxpaian «IIpo Hauionaneny moui-
1[il0» JOTMOBHEHO TyHKTOM 34 3rimHo
i3 3akonom Noe 1702-IX Bim 16 snumast
2021 poky, $SIKMH BBElEHO B [il0
3 01 ciunsa 2022 poky mpo Te, 110 MOJIi-
1isl 3MiHCHIOE Y B3aeMOii 3i 30pOHHUMHU
Cunamu Yxkpainu, HaujonanbHoto reap-
nieto Ykpainu, Jlep:KaBHOW0 NMPUKOPAOH-
HOlO cJayx06o010 YKpaind, JHepKaBHOIO
CreljasbHOIO  CJIyKO00H0  TPAHCIOPTY,
Cayx60t0 Oesnekn YkpaiHu GOpoTbOY
3 IUBEPCIFHO-PO3BiLyBaJbHUMH CHIAMH
arpecopa (mpoTuBHMKa) Ta He mependa-
YeHUMH 3aKOHaMM YKpaiHH BO€Hi30Ba-
HUMHU a60 30poHHUMU (POPMYyBaHHSIMHU;

[TynxkToM 35 BKazaHoi cTaTTi mepen-
H6aueHo, 110 noJiuisi cnpusie epKaBHilt
TIPUKOPJOHHIN cayX6i YKpaiHH y BHSB-
JIeHHI KaHaJiB He3aKOHHOTO IepeTH-
HaHHS [epXKaBHOTO KOPHOHY, IepeMi-
1leHHs1 36poi, GoenmpunaciB, BUOYXOBUX
PEUYOBHUH Ta Pa3oM i3 BiANOBITHUMHU IIpa-
BOOXOPOHHHMH OpraHaMH JiKBiIoBye
Taki kaHajau [4].

To6To, po3rasigaround AOMNOBHEHHS
NyHKTOM 34 BKasaHO! cTaTTi, MOXHa
CTBEPIXKYBAaTH, L0 MOJILil epeaacThCs
yacTKa 3aBAaHb, §iKi OyJu Oinbll mpu-
tamaHHi 36poiHMM Cuiamu YKpaiHy,
Haujonaneniéi rBapaii Yxpainu, Coyx6i
6e3neku YKpaiHH B 4acTHHI 6OPOTHOH
3 IUBepCilHO-PO3BiLyBaJbHUMHU CUIaMU
arpecopa (mpoTuBHMKa) Ta He mependa-
YeHUMHU 3aKOHaMH YKpalHM BO€Hi30Ba-
HUMH 260 306pOHHHMH (HOPMYBaHHSIMH.

Posrasigaioun MyHKT 35 BKaszaHoOI
CTaTTi, MOXHA CTBEPIKYBaTH, LIO I0JIi-
uis «migcraBise Tsede» JeprkaBHid
NPUKOPIAOHHIH cayxk06i YKpaiHU y BUSB-
JICHHI KaHaJ/iB HE3aKOHHOIO IepeTH-
HaHHSA Jep:KaBHOTO KOPLOHY, MepeMi-
leHHs1 30poi, 6oempunacis, BUOYXOBUX
pPEeYOBHH Ta Pa3oM i3 BiAIOBIIHUMHU Mpa-
BOOXOPOHHUMMH OpraHaMu JIIKBiIOBY€
Taki KaHaau. BkasaHi 3aBpaHHS paHillle
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B Ginbliol mipi 6ynau nputamanHi ep-
’KaBHIH NPUKOPAOHHIH cayxk6i YKpaiHH
ta Cnyx6i 6e3mekd YKpaiHH.

Yy 3B’A3KY 3 BUKJIaIeHUM,
B. B. AGpocbkiH BipHO 3a3HaymWB, IO
YKpaiHCbKe CYCINiJIbCTBO BXE TPH-
Ba/uid dYac nepebyBae Tif 3arpo3or
MOPYIIeHHS] TepUTOpiasbHOI  LiMicHO-
CTi Hep:KaBH, HACJIIKOM YOTO € 3ay-
YeHHSI BCiX 1l CHJIOBUX CTPYKTyp [0
JIKBimauil Hag3BUYaMHOI CHUTYyalii, fKa
ckjajacs, Hacammnepen y Jlyrancbkiid
ta [loHeupkill o6maactsix. IIpoBeneHH$
aHTHTEPOPHCTHYHOI omepauii (10 KiHwi
2018 poky), a 3apas omepauii 06’eaHa-
HHMX CHJI, Ha OKpEeMHX TepUTOpisix YKpa-
1HY oTpeOye 3a,ydeHHs CHUJI Ta 3ac00iB
BiAMOBIAHUX NPABOOXOPOHHUX OPraHiB,
3okpema opraniB HauionameHo! mouimii
[5, c. 13].

Ha Hawr nor/isin pilleHHS Mpo BKJIIO-
yeHHs1 HauioHasnbHol nodiuii ¥ kpainu 1o
cy6’ekTiB 60pOTBOU 3 TEPOPU3MOM LiiJ-
KOM BipHe Ta BHUIJIMBa€e 3 HEOOXiAHOCTI
3a/y4eHHS] MAaKCUMaJIbHOI KiJIBKOCTI CHJI
Ta 3aco0iB 1/ 60poTbOU 3 LKUM SBHU-
meM. Tak, y BigmoBigHocTi i3 3akoHOM
Ykpaiuu «IIpo 60poTe0y 3 Tepopu3MOM»

— MinicTepcTBo BHYTPIIIHIX crpas
Yxkpainu cnisbHO 3 HanionanbHoro moti-
Liel0 opraHizoBye 60poTbOY 3 TEpPOPU3-
MOM IMIJISIXOM 3anobiraHHsi, BUSBJIEHHS
Ta NpPUNHMHEHHS KPHUMiHaJbHHMX TIpa-
BOINOPYIIE€Hb, BYMHEHHUX 3 TEPOPHC-
TUYHOIO MeTOI0, pO3CJiAyBaHHS SKHX
BiiHeceHe 3aKOHOJABCTBOM YKpalHU
o xommereHuil HamjoHanbHOI MOJILL;
Hagae AHTHTEPOPUCTHUYHOMY LEHTPY
npu Cuyx6i Ge3nekn YKpaiHH HeoO-
ximHi cuau i 3acobu; 3abesneuye 1X
e(eKTHBHE BUKOPHUCTAHHSA MiI 4Yac Ipo-
BeJleHHSl aHTUTEPOPUCTHUHHUX OlepaLil
(4. 2 c1. 5 3akony);

— MixBinoMua KoopAUHaLilHA KOMi-
cisi AHTHTEpPOPUCTHUHOTO LEHTPY IpHU
Caryx06i Gesrekn YKpaiHH (POPMYyeTbCS
3 KepiBHHKa AHTHTEPOPUCTHUHOTO LEH-
TPy Ta HOro 3acCTYNHHKIB; 3aCTYMHHKIB
Minictpa BHyTpilIHIX cnpaB YKpaiHy,
3aCTYNMHUKIB KepiBHMKa HauioHanbHO1
noJiuil, KepiBHUKIB LIeHTPaJbHUX Opra-
HiB BUKOHABYOI BJIAJIH, 1110 320€3MeUyI0Th
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(bhopMyBaHHS Ta peani3yloTb HdepKaBHY
NOJITUKY y cepi LMBIIBHOIO 3aXUCTY;
3aCTyMHHKAa HadajabHMKa [eHepasb-
Horo mrtaby 36pouHux Cun YkKpaiHy;
3aCTYIHUKIB KepPiBHUKIB LEHTPaJbHOrO
OpraHy BHKOHABYO! BJIafI{, 110 peasisye
JepxKaBHY IMOJITHKY y c(epi 3axucry
IepKaBHOTO KOPIOHY, YTIPaBJiHHS JIep-
JKaBHOI 0X0poHH YKpaiuu, Cay6u 30B-
HilIHBOI PO3BiAKKM YKpaiHu, [epkaBHOI
Cy»KOH cIlelljanpHOTO 3B’SI3KYy Ta 3aXHU-
cTy iH(popMmanii YKpaiHu, LeHTPaJbHOTO
OpraHy BHKOHABYO! BJIafH, 10 peasisye
JepKaBHY MOJITHKY Y chepi BUKOHAHHS
KPUMiHAJbHUX  TOKapaHb; KOMaHAY-
Baya HaujonaneHo! reapail Ykpainy;
HauaJdbHHKa YmpasiainHa Coyx6u 6es-
nekd Ykpaiuu B M. KueBi, 3acTynHuKa
rojoBu KUIBCbKOI MiCbKOI Jep:KaBHOI
afMiHicTpauil, 3aCTYNHHUKIB KepiBHHUKIB
[HIIMX LEHTpaJbHUX OPraHiB BHKOHAB-
4ol BJIaJM, a TaKOXK iHIIMX BH3HAYEHHX
[TpesunenToM YKpaiHM MOCAfOBHUX OCi6
(4. 3 ct. 7 3akony);

— Jlo ck/Jany KOOpAMHALIHHMX TPyl
npu perioHasbHux opraHax Cuayx6u
fesnekd YKpaiHM BXOIATb KepPiBHUKH
perioHasbHUX opraniB Cayx6u 6e3neku
Ykpainu, TeputopianbHux opratis Haui-
OHaJIbHOI TOJiL{l, perioHaJbHUX OpPraHiB
Ta TeputopiaspHUX migposainis ep-
JKaBHOI CJIYKOM CIIeliaJbHOTO 3B’ 3Ky
Ta 3axucty iH¢opmauii YkpaiHu, Big-
MOBiTHUX OpraHiB 3 MUTaHb HaJI3BHYaU-
HUX CHUTYyallill Ta UMBIJIHOTO 3aXHUCTY
HaceseHHs1 ABtoHoMHOI Pecny6.ikn
Kpum, obsacuux, Kuiscbkoi, CeacTo-
MOJIbCHKOI MICBKUX JAepKaBHUX aAMiHi-
CTpalif, y perioHax, e IUCJOKOBaHO
OpraH¥ OXOPOHHM JEP:KaBHOTO KOPAOHY,
NiaApo3AiJaK YTpaB/iHHS AeP:KaBHOI 0XO0-
poHH YKpaiHH, — iX KepiBHHKH, a TaKOXK
MpeACTABHUKH {HIIUX MiCLIeBUX OPTaHiB
BHUKOHABYOI BJagy, MiANPHEMCTB, yCTa-
HOB, opranisauiit (4. 6 cT. 7 3akony);

— 3a piuwleHHsIM KepiBHUKa AHTH-
TepopucTHyHOro ueHTpy npu Ciryxk6i
fesnexku YkpalHu a6o ocobu, sika KOTo
3aMillye, TepIIoro 3aCcTyNHHUKA 4YH
3aCTyNHHMKa KepiBHMKa AHTHTepopuc-
THuHOro weHTpy npu Cuyx6i Gesmexu
YKpalH{, TOTOIKeHUM i3 KepiBHUL-
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TBOM BifMOBIAHUX Cy6 €KTiB 6GOpPOTHOM
3 TEPOPU3MOM, [0 LIMPOKOMACIITAOHHUX,
CKJAaJHUX AHTUTEPOPUCTHYHUX  Olle-
pauifi y padoHi iX NpOBeNEHHS 3aJy-
YalOTbCS Ta BHUKOPHUCTOBYIOTBCS CHJIH
ta 3aco6u (0cOGOBMH CKJam Ta criellia-
JIICTU OKPeMHX MiApO3MiJiB, BIHCbKOBUX
yacTuH, 36posi, 6oHoBa TexHika, CIie-
ujafbHi i TpaHCMOPTHI 3aco6u, 3acobu
3B’A3KY, {HIII  MaTepiaJbHO-TeXHIYH]
saco6u) Ciayx6u Oesneku Ykpainu,
MiHicTepcTBa BHYTpilIHIX cnpaB Ykpa-
THu, HauionanpHoi moJinil, Hauionasns-
HOl rBapmii Ykpainu, 36poiHux Cuia
YKpaiHu, LEeHTPaNbHOTO OpraHy BHKO-
HaBYyOl BJaIH, LIO peasidye Nep:KaBHY
NOJITUKY Y chepi 3aXUCTy AepKaBHOTO
KOPIOHY, Ta OpraHiB OXOPOHH [ep:KaB-
HOTo KOpaoHy, Jlep:kaBHOI cyX0u cre-
LiaJbHOTO 3B’SI3Ky Ta 3axucty iHdop-
Malii YKpaiHM, LEHTPaJbHOTO OpraHy
BUKOHABYOl BJaId, L0 peasidye naep-
JKaBHY IMOJIITHUKY Yy cdepi LUBIJIbHOIO
3aXUCTy, YTpaBJiHHS [IepxKaBHOI O0XO-
ponu Ykpainu (4. 2 c1. 13 3akony).

Crartreto 14 3akony Yxkpainu «[Ipo
60opoTb0y 3 TepOpU3MOM» BH3HAUEHO,
110 CrHeliasbHUE NOPSIAOK Y paloHi mpo-
BeJleHHS] aHTUTEePOPUCTHUYHO! omepawil,
30KpeMa Moxe OyTH TO0B'3aHUH 3:

— opradisallielo naTpyJ/bHOI 0XO-
POHHOI CJyKOM Ta BHUCTaBJEHHSIM OTO-
YyeHHSsI; BBENEHHSM THMYacoBoro obme-
JKeHH$ TpaB i cBo6OI rpoMassiH;

— 3MilCHeHHs, K BHUHATOK, 3 ypaxy-
BaHHSIM OCOOJUBOCTEH, BCTAHOBJIEHUX
MM 3aKOHOM, MPEBEHTHBHOTO 3aTpH-
MaHH$1 0Ci6, TPUYETHUX 10 TEPOPUCTUUHOL
TisLTBHOCTI, HAa CTPOK TOHAaA 72 TOIWHH,
ajie He Giibiue HiX Ha 30 mi6 [2].

Jlo aKTy, SKHH perjaMeHTYye NMUTaHHS
yIpaBJaiHHS BiHCBKOBHMH YacTHHAMH
poniB Bilicbk 30pOWHUX CHJ Ta IIPaBo-
OXOPDOHHHUMH OpraHaMHu i 4Yac CIHiJb-
HOTO BHUKOHAHHSI HHMM 3aBJaHb B Olle-
pauisix yrpynysaHb Bilicbk (cua), sKui
HOCHUTb aIMiHiCTPaTHBHO-IIPaBOBHH
xXapakTep, MOXKHa BinHecTH Ykas [Ipesu-
nenta Yxpaiuu Bin 30 kBitHs 2018 poky
Ne 116 /2018 «IIpo pienns Paau Haui-
OHaJIbHO! Oe3nekd i 00OpPOHM YKpaiHU
Bin 30.04.2018 «[1po mmpoxomacinTabuy
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AaHTHTEPOPUCTHYHY ormepanjilo B JloHe-
upKi# Ta Jlyraucbkiil o6nactsax» [6].

AnMiHicTpaTHBHO-IOPUCAUKIIHHH N
xapakTep MaB 3akoH YkpaiHu «[Ipo
0COOJIMBOCTI [E€p»KABHOI MOJITHKHU i3
3a0e3MeyeHHs [epKaBHOTO CyBepeHi-
TeTy YKpalHU Ha THMYacOBO OKYIOBa-
HUX Teputopiax y HoHeuskun ta Jlyras-
CbKiH ob0JiacTax», CTaTTeld 8 SgKOTo
HauionaneHa mnoginis BU3Hauasnacs sK
cy6’eKT 3albesnedyeHHs HalliOHAJNBHOI
Gesneku i 06OpOHH, BiAciui Ta cTpuU-
MyBaHHi 30podHol arpecii Pocilicbkoi
Oenepauil y HoHeupku# ta Jlyrancbkiil
obgactsx [7].

B nopasbiiomy BUILleBKa3aHUH 3aKOH
BTPAaTHB UWHHICTb Ha TiACTaBi 3aKOHY
Ne 2217-IX Bim 21 xsitHa 2022 poky
«[Ipo BHeceHHs1 3MiH IO NEeSIKUX 3aKO-
HiB YKpalHM 1100 peryJIoBaHHs MpaBo-
BOTO PEXXHMMY Ha TUMYacOBO OKYIOBaHIH
Teputopii Ykpainu» [8].

HeobxigHo BKasaTw, 10 MNHTaHHSA
yIpaBJaiHHS BiACHKOBUMH YacTHUHAMHU
poaiB BiliCbK 30POHHMX CHUJI Ta MpaBo-
OXOPOHHMMHM OpraHaMM IiJ 4ac CIiJb-
HOTO BUKOHAHH$I HUMU 3aBJiaHb B Ollepa-
uistx yrpynyBaHb Bilicbk (cui) HaGyJs0
MOAAJIBIIOT aKTYaJbHOCTI MicJIst BUIAHHS
Ykasy Ilpesunenrta Ykpainu «[Ipo BBe-
IeHHST BOEHHOTO CTaHy B YKpaiHi» Bif
24 mwororo 2022 poxy Ne 64 /2022 [9],
i3 3minamu, BHeceHWMH YKazom [lpe-
sumenta Ykpainu Ne 133/2022 «IIpo
TIPONOBXKEHHS CTPOKY Mil BOEHHOTO
CTaHy B YKpaiHi», 3aTBepIKEHOro
3akoHoM Ykpainu «[Ipo 3aTBepmxeHHS
Yxasy Ilpesunenra Ykpaiau «IIpo BBe-
IeHHS BOEHHOTO CTaHy B YKpaiHi» Bif
24 motoro 2022 poxy Ne 2102-IX»,
y BigmoBigHOCTi mO fAKUX B YKpaiHi
BBeJIeHO BOEHHMH cTaH i3 05 romuHu
30 xBuun 24.02.2022 cTpokoM Ha
30 pni6, AKUH Yy MOa/NbIIOMY TPOAOB-
)eHo no 21 qucromnana 2022 poky.

3rinHo 3 m. 2 BkasaHoro Ykasy Ilpe-
3uneHTa YKpainu «IIpo BBeleHHS BOEH-
HOTO CTaHy B YKpaiHi» Bix 24 smiororo
2022 poky Ne 64/2022, sificbkoBoMmy
komannyBanuto (TeHepasbHOMy wITaby
36porinux Cun Ykpainu, KomannyBaHHo
06’enHaHuX cus 36poiHux CHal YKpaiHd,
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KOMaHIyBaHHSM BHAiB, OKPEMUX PpOJiB
Bilicbk (cms1) 36poitnux Cun Ykpaiu,
VIPaBJIiHHSIM  ONEPAaTUBHUX KOMaHIY-
BaHb, KOMaHAHPaM BiICbKOBUX 3'€HaHb,
gactuH 36porHux Cun Ykpaiuu, Iep-
JKaBHOI TMPUKOPAOHHOI CayKO0U YKpa-
THH, JlepKaBHOI creLjasbHOI CJyXKOU
TpaHcnopTy, Hep:kaBHOI cay:KOH criery-
aJIbHOTO 3B’SI3Ky Ta 3aXHCTy iH(popMarri
Yxpainu, HauionaneHoi reapaii Yxpaiuuy,
Cayx6u 6esneku Ykpainu, Cayx64 30B-
HilIHBOI PO3BiAKKM YKpalHH, YTpaBJ/iHHS
JlepKaBHOI OXOPOHHM YKpalHH) pasoM
i3 MinicTepcTBOM BHYTPIilIHIX CIpaB
YKpaiHu, iHIIMMH OpraHaM{d BHUKOHABYOL
BJAOY, OpraHaMH MiCLIeBOr0 CaMOBpsi-
IOyBaHHS HeOOXiTHO 3ampoBamKyBaTH
Ta 3filcHIOBaTH TNependadeHi 3aKOHOM
Ykpainu «[Ipo mpaBoBUE pexXUM BO€H-
HOTO CTaHy» 3aXOAH i ITOBHOBaXKEHHS,
HeoOXinHi 1/ 3abe3nedyeHHsT 0OOPOHU
Ykpainu, 3axucTy OesneKd HaceJeHHs
Ta iHTepeciB nepxasu [9].

Y BimmosigHicTio 10 cT. 5 3aK0HY YKpa-
TH1 «[Ipo OCHOBM HaljoOHaJBbHOIO CIIpO-
TUBY». iH(opMaLis Mpo (OpPMH, MeTOAU
i 3aco6M BUKOHAHHS 3aBJIaHb PYXy OTOPY,
npo B3aeMopito CHJl CreljanibHUX orepa-
uigt 36poriHux Cua YKpalHU 3 {HIIUMH
cuiaMy i 3aco6aMu pyxy OIOpy HaJje-
JKUTb 0 TAEMHOI iH(opMmaLlil Ta minnsrae
BiIHECEHHIO Y BCTAHOBJIEHOMY 33aKOHOM
MOPSIAKY OO0 AePKABHO! TAEMHHULI.

BilicbkoBoc/y>k00BLi,  MpaliBHUKH
NIPaBOOXOPOHHUX OpraHiB Ta  iHW
ocoOu, $Ki 3aaydalTbcs [0 3aXO[iB
3 oprasisaiil, MiATOTOBKH, MiATPUMAaHHS
Ta BUKOHAHHSI 3aBIaHb pyXy OIOpY,
Ha Yac MPOBeNeHHS TaKUX 3aXOMiB Mif-
nopsakoBytoTbcss  Komanaysauy Cuin
crelianbHUX omepauid 36poiHux Cua
Ykpainu, pilleHHS SKOTO € 000B’SI3KO-
BHMH [0 BUKOHAHHSI.

3rigHo i3 cr. 7 3axkoHy YkpaiHu
«IIpo 0cHOBH HAILiOHANBHOTO CIIPOTUBY»
BeanocepenHe KepiBHULUTBO TepPUTOPI-
aJIbHOI0 0O60POHOIO 3AIHCHIOETHCS:

1) wa Bcili TepuTopil YKpaiHu —
[onoBHOKOMaHAyBaueM 36podHHX CHI
Yxpainu uepe3 Komannysaua Cus Tepu-
TopianpHOl o6opoHH 36porHHX CHia
Yxpainu;
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2) y Mexax BiiCbKOBO-CYXOMyTHOI
30HH — KepiBHMKOM perioHa/JbHOro
opraHy BificbkoBoro ynpasaiHHs Cuin
TepuTopianbHOl 060poHH 36poiHUX CHl
YKpalHu yepes perioHaJbHUU OpraH Bil-
cbKoBOTO ympasJiHHs CHJI TepUTOpiasb-
Hol o6opoHu 36poriHnx Cui YkpaiHuy;

3) y Mexax 30HH TepUTOpPiaJbHOI
00OpPOHH — KepiBHUKOM 30HHM TEpUTOPi-
aJibHO1 060pOHU Uepe3 mTab 30HU TEPU-
TopiasbHOI 06OPOHHU;

4) y Mexax padoHy TepUTOpiaibHOT
060pPOHH — KepiBHUKOM PalOHYy TepPHUTO-
piasibHO1 060poHH uepes3 1ITab panoHy
TepUTOpPiaNbHOI 060POHH.

KepiBHULUTBO pyXoM omopy 3mikic-
Hioe [onoBHOKOMaHmyBau 36pOHHHX
Cun Ykpainu yepes KomannyBaua Cun
creujanbHUX omepanid 36porHux Cuin
YKpalHu.

KepiBHULTBO MiArOTOBKOIO TPOMAASH
YKpalHH [0 HaLiOHAJbHOTO CIPOTHUBY
3mincHioeTbest  Kabinetom  MinicTpis
YKpalHu depe3 BIiAMOBiAHI LeHTpaJbHi
opraHu BUMKOHaB4oi Baanu [10].

Takum 4YnvHOM, MOXKHa 3pOOUTH
BHCHOBOK, 11I0 B yMOBaX 36pOHHOr0 KOH-
¢aikty Ykpainu 3 Pocificbkoro Penepa-
1[i€l0 YaCTHHA MPAaBOOXOPOHHUX OPTaHiB
Habysia mneBHMX (yHKUiH (moBHOBa-
XKeHb), §IKi paHimie Oynd MpUTAMaHHi
came BilicbKOBUM mimposzisam. B ymo-
Bax HeoOXimHocTi 3aicHeHHS Bigciui
30poHOl arpecii, yMOBO KaKyuH, 3fiHc-
HIOETbCA TII€BHA MijiTapusauisa Kis/b-
HOCTi OKpeMHX MPaBOOXOPOHHHUX Opra-
HiB, 1[0 BHPaXKaE€TbCS Y HOPMATHBHOMY
po3lLIMpeHHi iX MOBHOBaXKeHb, BIOCKO-
HaJleHHsl YNpaBJ/iHHS HHUMH, a TaKOXK
BiICPKOBUMM YaCTHHAMU POJAIB BiHCBHK
30pOMHUX CHUJI.

Pimennss npo BkaouenHs Hauio-
HaJbHO! TOJiLil YKpaiHH [0 cyO €KTiB
60poTbOU 3 TEpPOPU3MOM LJKOM BipHe
Ta BHUILJIMBAE 3 HEOOXIAHOCTI 3a/yyeHHs
MaKCHMAaJIbHOI KiNIbKOCTI cHJ Ta 3acobiB
JJ1s1 60pOTHOU 3 LIUM SIBULLEM.

Cmamms  npucesuena  00CAi0-
HCEHHIO NUMAHHA YNPABAIKHA Bill-
CcbKoBuMU udacmuHamy podie 8iiicok
36pOlHUX cun ma NPaABOOXOPOHHUMU
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opeanamu nid 4ac CHiAbHOEO BUKO-
HAHHA HUMU 3080aHb 8 onepauyisx
yepynysans siiicok (cur). 3pobrero
BUCHOBKU NpPO me, Wo came 8 Ymo-
sax 36poiinol aepecii npomu Yxpainu
NUMAHKA YNPABAIHHA  BiliCbKOBUMU
yacmuHamu podis 8ilicbk 36POLiHUX
CUL Mma NPaBoOOXOPOHHUML OpSaHaAMU
nid 4ac cnilbHO20 BUKOHAHMHA HUMU
3agldaHb B8 onepauisx Yyepynysaro
giiicox (cun) uliuino na HOBULL pisens,
Habyro HeobxiOHOoCmi meopemuyHoeo
ocmucrenns. Ilosacnroemocs ye mum,
uo 8 ymosax 36poiiH020 KOHDAiKmMY
Ykpainu 3 Pociiicokoro Dedepayiero
4QCMUHA NPABOOXOPOHHUX OpeaHis
Habyra nesnux @ynkyiii (nosnosa-
dHens), AKi paniuie 6yl NPUMAMAHHI
canme giticokogum nidpoadisam. B ymo-
sax Heobxidwocmi 30ilicnenns 8i0-
ciui 36pouinoi aepecii, 30ilicHroemocs
nesHa  mirimapusdayis — OisirbHOCMI
OKpemux npasooOXOPOHHUX Op2aris,
WO BUPANAEMLCS Y HOPMAMUBHOMY
pPO3ULULPEHHI IX noBHOBAINCEHb, BAOCKO-
HANCHHA YNPABAIHHA HUMU, G MAKOXC
gilicokosumuy yacmuHamu podis 8ilicok
36pOLHUX CUL.

Piwenna npo exarouenns Hauio-
HaAbHOI noaiuii ¥kpainu 0o cyb’ek-
mig 6opomvbu 3 MepPopuU3IMOM UiAKOM
gipHe ma 8uniusae 3 HeobxiOHocmi
3AAYUEHHA MAKCUMAALHOL KiAbKOCMI
cunr ma 3acobis 0as 6opomubu 3 yum
asuwem.

KirouoBi cJyoBa: ynpasfiHHS, Bill-
CbKOBI UaCTHHH, 30POHHI CHJIH, TIPABOOXO-
POHHi opraHu, 60poTb6a 3 TEPOPHU3MOM.

Benkovskyi S. Issues of mana-
gement of military units of armed
forces and law enforcement bodies
during their joint performance
of tasks in operations of army
groups (forces)

The article is devoted to the study
of the management of military units
of the branches of the armed forces
and law enforcement agencies during
their joint performance of tasks in
the operations of groups of troops
(forces). Conclusions were made
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that precisely in the conditions of
armed aggression against Ukraine,
the issue of managing military units
of the branches of the armed forces
and law enforcement agencies during
their joint performance of tasks in the
operations of groups of troops ([forces)
reached a new level, acquired the
need for theoretical understanding.
This is explained by the [act that in
the conditions of the armed conflict
between Ukraine and the Russian
Federation, some law enforcement
agencies acquired certain functions
(powers), which previously belonged
to military units. In the conditions of
the need to repel armed aggression, a
certain militarization of the activities
of individual law  enforcement
agencies is carried out, which is
expressed in the normative expansion
of their powers, improvement of their
management, as well as military units
of the branches of the armed forces.

The decision to include the
National Police of Ukraine in the
subjects of the fight against terrorism
is quite correct and stems [rom the
need to involve the maximum number
of forces and means to combat this
phenomenon.

Key words: administration, military
units, armed forces, law enforcement
agencies, fight against terrorism.
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I. CuBogen,

KaHAUIAT IOPUAMYHHX HayK, TOKTOPAHT,

IOLEeHT Kaepy MPaBOOXOPOHHO! Ta aHTUKOPYNLIHHOI AisIJTbHOCTI

[HctutyTy npasa iMeni Kusizst Bomogumupa Bennkoro
[TpAT «Buumii HaB4anbHUE 3akaan «MikperionanbHa AkaneMis yIpaBJiHHS TePCOHAIOM»
HayaJbHUK Bifginy

CrienjanisoBaHoi npoKypartypa y BilCbKOBil Ta 0060pOHHIN cdepi

Odicy ['enepanbHoro nmpokypopa YKpainu

3MIHU 10 KPUMIHAJIBHOI'O INPOIIECYAJIBHOI'O
3AKOHOJABCTBA 3 IIOYATKY BIMCBKOBUX IIN
2014 POKY TA 3bPOMHOI ATPECII POCINCBKOI]
SENEPAILI 3 24 JIIOTOI'O 2022 POKY B YKPAIHI

[3 mocunanHsiM Ha YrnpasaiHnus Bep-
xoBHOTO KoMmicapa OOH 3 mpas sonunw,
3 14 xBitHa 2014 poky no mMmouyaTky
BepecHs 2022 poky Big 60HOBHX miH
y CXimHil yacTHHi YKpaiHu (Moneupka
ta Jlyrancbka 06/1acTi) MOCTpaxKaaju
a6o sarwHyaH Bim 42 mo 44 THcaY
aoned. 3 24 motoro 2022 poky BHac-
Jaimox BiHW 3arunyso Bim 13 100 mo
13 300 sonpen. I3 Hux 3375 HUBINIBHUX
oci6, mnpubmusHo 4150 ykpaiHCbKUX
BilicbkoBUX Ta mnpubauzno 5700 Goiio-
BUKiB. KpiM TorOo, 3 mouatky 60HOBHX
nin Ha [lon6aci mopanunu 29 500-
33 500 mrogedt. I3 Hux Big 7 1o 9 THCAY
mmBinbHAX, 9700—10700 ykpaiHCBKUX
BificbkoBHUx Ta 12700—13 700 6010BHKIB.
TakuM 4YMHOM Ha LHMBIIBHUX MNpPHUIALAE
25—26% Bin 3arasbHOI KiJbKOCTI 3aru-
6sux. Take CriBBiTHOIIEHHS CTOCYEThCS
i mopaneHb. OfHaK BapTO 3a3HAYWTH,
110 1Ie CIiBBiTHOIIEHHS 32 POKU CYTTEBO
aminugocs: 3 33-34% y 2014 poui 1o
4-5% y 2019-2022 pokax.

B OOH po cratucTuku cMepTed
BiHCbKOBUX BigHecsJM 1 BHUIAAKHU, He
noB’si3aHi 6e3nocepeHbO 3 BOEHHHMH
IiMH. 30KpeMa, BHACJiIOK Heobepex-
HOTO TOBOJKEeHHS 3i 30poe€io, NOpOXK-
HBO-TPAHCIIOPTHUX MPUTOA, XBOPOO TIix
yac cayx0u B 30HI KOH(PMIKTY, BOUBCTB
Ta CaMOr'yOCTB, 110 CTAHOBJIATb OJHU3bKO
30% Bin 3araJbHOI KiJbKOCTI.

Kpim Toro, y 2019 ta 2020 pokax mo
40% cmepTelt cepen BiCbKOBHMX Y 30Hi
KOH(JIKTY  CIpUYMHEHi  XBOpoOaMmH,
BOMBCTBAMH, CaMOryOoCTBaMH, JAOPOXK-
HbO-TPAHCIIOPTHUMH TIOJiSIMU Ta iHIIMMH
MpUYMHAMH, He TMOB’i3aHUMH 3 06oHo-
BUMH IissMu. OnHAK 1i BUTIaKK He BKJIIO-
YeHi 10 3a3HA4eHOTO CIiBBiIHOLIEHHS.

3 24 mortoro 2022 poky, Kosu Tmoda-
Jocsi BicbKoBe BTOprHeHHs1 Pocificbkol
denepauii 10 Ykpainu, 10 oniBHoui (3a
micuesuM yacom) 20 ceprusi 2022 poky
Ynpasainus BepxosHoro komicapa OOH
3 npas moaunu (YBKITJI OOH) sadix-
cyBaimo 10 308 :xepTB cepen UMBIib-
HOTO HaceJieHHs KpaiHu: 4597 3arub/aux
ta 5711 mopaHeHUxX», — UIEThCH y MOBI-
IIOMJIEHH].

3a panumu OOH, cepen 3arn6mamx:
1775 yonosikis, 1186 xiHok, 128 niBuat
i 144 xjomnuukiB, a Takox 41 nutuHa
ta 1323 mopocsiux, CTaTh SIKUX IOKU
mo Hesigoma. Opepxajiu MOpPaHEeHHS:
1159 uousiosikis, 810 Xkinok, 127 miBuat
Ta 168 xsomnuukiB, a Takox 176 miten
ta 3271 pmopocsnuH, cTaThb SIKUX HeBi-
noma. Ak sasuauuau B OOH, 6iibluicTs
JIOfel 3aruHyJsao Bin BUOYXoBOi 36poil
i3 LIMPOKOIO 30HOI0 TMOPAa3KU — BaXKKOI
apTu/epil, peakKTHBHHUX CHCTEM 3aJIlo-
BOT'O BOTHIO, PaKeT Ta aBiaynapis.

Ha KuiBmuHi 3 MI0TOr0 1BOTO POKY
NpaBOOXOPOHII BHUsBHMAH 1332 Tina
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MUPHHUX JKUTEJIB, SKUX yOWJIU PpOCiil-
cbKi oxymaHTH. KomeHTynounm BKasaHi
nmoxili, HayaabHUK mnoJiuii KuiBcbKol
obnacti Aunpiit He6utoB 3a3Hauus, 110
Ha XaJb, 10Ci 3HaX0AAThCS Tijla BOMUTHUX
Joned, OiablIicTh 3 AKUX youTi came 3i
cTpineubkoi 36poi, abo aBTOMATHYHOI,
abo CHauNepcbKOl, OCTAHHE MOXOBAHHS
BuUsiBJieHe y ceprHi 2022 poky — 7 monen
cTpaveHi. ¥ xepTB OyJ0 NPOCTPiJIeHO
i KoJsina, i rosoBy. ¥Yci BusiBNeHi BOUTI
0Cco0U BUSBUJIUCS LUMBIBHUMH JIIOABMH.
[Toniuiss KuiBcbkoi obJacti 3apeecTpy-
BaJla BXKe MOHAA 3 THCSAYi KpPUMiHaJb-
HHUX TNPOBAIKeHb, 33 (PaKTaMH TIKKHX
Ta 0COOJIMBO TSKKHX 3JI0YMHIB, Ki BUH-
HHWJIH POCIHCbKi BiHCBKOBOCJTYKOOBLI.
YrnockoHaseHHs Ta  KBadgidikauil
PaBOMOPYIIEHb, SKi BUMHSAIOTbCH Bill-
CbKOBOCJYKO0BLSIMU Ta B Mepiof Bid-
CbKOBOTO 4acCy paHille HO0CHiIKyBaJuCs
HACTYMHUMH  (paxiBusMH  AXMeTIIHH
X.M. (Kpanidikawis BifCbKOBHX 3J10-
unniB), Boryupku# IT.IT. (OcHoBu Biii-
CbKOBOrO TpaBa YKpainu), Bacuibes
H.B. (TTouaTTss Ta ckJam BilCbKOBOTO
anounHy. IlokapaHHs 3a BilicbKOBi
anounnn), Tepuenson O.A., Ilyroskin
[H. (BificbkoBi 3m0uuHH), Marsii-
uyk B.K. (Biiicbkosi 3nounuu. Xapak-
TEePUCTHKA, METOAHKA, PpO3CJiflyBaHHS
Ta 3amnoGiranus), Haspoubkuit B.O.
(Kpuminanbae mnpaBo Ykpainu. Oco-
6auBa uactuHa), [lanos M.I., Kacuniok
B.I., Xapuronos C.O. (310uunu npotu
BCTAHOBJIEHHS MOPSAKY HeCeHHs Bill-
CbKOBOI Calyk01 (BiFiCbKOBI 3/10UMHH).
36poiiHa arpecis Pociticbkoi Dene-
pauii (nagani — P®) npussesna g0 pany
BUKJIUKIB AJI51 3AiHCHEHHS KPUMiHAJIBHOTO
NpOBa/PKEHHS Ha TepUTOpil YKpalHH.
Heo6xinHicTh BHECEHHSI 3MiH 10 KpHUMi-
HaJIbHOTO TIPOLIECYaJIbHOTO  3aKOHOJAB-
cTBa YKpainu BuHHKIA 1e y 2014 poui
3 MOMEHTY MOYaTKy THMYacoBOl OKyTa-
uii ABroHomHoi Pecny6aiku Kpum, mict
Houenpk, JIyraHChKUX Ta OKPeMHX paHo-
HIB 1UX oOJjacTel, OYaTOK $KOI BCTa-
HOBJIEHO MOJIOXKEHHSIMU 3aKOHY Y KpaiHH
“IIpo 3abeaneueHHst mpas i cBobox Tpo-
MalsH Ta MpPaBOBHH peXHUM Ha THMYa-
COBO OKYTOBaHil TepHuTopii YKpaiHu~ Big
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15 xsitha 2014 poky. [lpore 3a Bicim
POKiB TpHBaO4Oro 36podHOro KOHMJIKTY
BCi NMpoOJieMHi NUTAaHHA TakK i He OyJau
I'PYHTOBHO ompaupoBaHi [1, c. 7-8; 2].

24 motoro 2022 poky, 3 MOYaTKOM
MoBHOMAcCIUTA0HO! BiHM 1 HamagoMm
P® na Ykpainy, Ykasom [IpesunmeHta
Ne 64/2022 6yno BBeleHO BOEH-
HUH CTaH MO0 BCill TepuTopil YKpalHH.
Pakerni o6cTpi 00’€KTiB LHUBINIbHOL
iH(ppacTpyKTypH, Tepop Ta Hamaaud Ha
HaceJIeHH U aKTUBHI OonoBi mil Ha
3HAYHIH TepUTOPil NepKaBU IPU3BEIU
oo ¢ikcauil 3HAYHO! KiNBKOCTI 3JI0YH-
HiB TNpPOTH OCHOB HallioHa/nbHO! 6es-
MeKH, a TakoX MHpY, Oe3NeKH JI0ACTBA
Ta MiXHapomgHoro mpasomnopsinky. Cra-
HoM Ha | cepmHsi 2022 poKy 3 MOMEHTY
[IHPOKOMACIITA6HOTO BTOPTHEHHS
IIPaBOOXOPOHHUMH OpraHaMu YKpaiHu
3apeectpoBano 25161 KpumiHaJbHUX
NpaBoNopylleHb 32 (pakTaMH BUHHEHHS
MopyleHb 3aKOHIB Ta 3BMuaiB BiliHu (3a
cr. 438 KK Ykpainu) ta 12340 3nouu-
HIB MPOTH HauUioHatbHOI Gesmeku (3a
cr.cr. 110, 111, 111-1, 111-2, 113 Ta iH.
KK Vkpainu). Cucrema mnpasocyuus
YKpalHH 3HOBY ONHMHHWJACh Yy CHUTyaLil
2014 poky, TiJIbKH Tenep y 3HAUHO OiJb-
IMX MacwTabax.

[IpaBoBUl peXHWM BOEHHOTO CTaHY,
BinmoBimHO mo 3akony Ykpainu “Ilpo
IPAaBOBUH PEXUM BOEHHOTO CTaHy Bin
12 tpaBus 2015 poky, BU3HaYae TOpS-
JOK (PYHKLIOHYBaHH§l OpraHiB OepxKas-
HOI BJag¥ B yMoBax 306poiHoi arpecil
Ta 3arposu HalioHa/bHiU Oe3mneli, He3a-
JIEXKHOCTi, TepUTOpiaNbHil wUigicHOCTI
Jlep:KaBH, NpoTe BiH He y MOBHIM Mipi
peryJioe CcuTyalilo, $Ky 3yMOBJIOE
306porHUH KOHPJIKT. [Ipu oMy HOpMH
Mi)KHapOJHOTO TyMaHiTapHOro Ipasa
3aKpiMIIOI0Th TPAaBOBY PaMKy, dYepe3
AKY OLHIOETbCS INOBEAiHKa CTOPiH KOH-
aikTy Ta ki X Ail MOXKYTb CTAHOBUTH
HaUTSKUi MiKHAPOAHI 3JI0YMHU — MOPY-
LIeHHS 33aKOHIiB Ta 3BUYaiB BilHHU.

3 JIIOTOr0 1BOTO POKY MNPABOOXOPO-
HHa CHCTeMa YKpaiHW OMHHWJIACH Il
CBOEPIIHOI “JIABUHOI0” TAaKHX MPABOIO-
pylLleHb. 3 ofHiel CTOPOHH, (iKCyIOThCS
(baKTH BYMHEHHS BOEHHMX 3/I04YMHIB, fIK,
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HaNpUKJAJ, Haaay Ha LUBIIbHI 06’ €KTH,
BOMBCTBAa LMBUIBHUX 0OCi0, ceKCyasbHe
HACHJILCTBO Ta {HIII, $Ki BHUMAaramoTb
HaJIe’KHOI YBarw IO [JeTajed, 3HAUHUX
3yCUJ/Ib IJIs1 TIPOBEEHHS PO3CJiNyBaHHS
Ta BIINOBIAHUX 3HaHb MiXKHAPOAHUX
CTaHAAPTIB MJs1 3AiUCHEHHS HaJeXHOI
npaBoBoi KBagidikauii misiHb. 3 iHIIOL
CTOPOHHM, 3HayHa KiJbKIiCTh  (aKTiB
MpaBONOPYIIeHb, CIPSIMOBAHUX IPOTH
HaljoHa/JbHOI  Oe3MeKH, BHUMAaraioThb
CHUCTEMHOTO 3a/lydyeHHsI pecypcy IpaBo-
OXOPOHHHUX OPraHiB /s 1X OOC/iIKEHHS.
Ha ¢oHni uboro 3anuiaoTbes 3aralb-
HOKPUMIHAJ/IbHI IPABONOPYIIEHHS K
MapkKep IMpPaBONOPSAKY Y Oydb-IKOMY
perioni. ToMy B IMX ymMOBax BKpau Bax-
JUBO abu KpUMiHaslbHe IpolecyaJsbHe
3aKOHONABCTBO YKpaiHW HamaBanio BCi
MOZKJIMBOCTi [JJ/Is1 CHUCTEMH IPaBOCYIJs
BUKOHYBAaTH TOKJNageHi Ha Hel MOTOYHI
3aBJAHHSI Ta MOJOJATH HOBi BUKJHUKH.
Arne, monpu yMOBH BOEHHOTO CTaHy
B YKpaiHi, IpOJOBXYyE aKTHBHE OIpa-
LIOBAaHHS Ta MPUUAHATTS aKTYaJbHHUX
Ha CbOTOOHI 3akoHiB. 3 24 uwToro
2022 poky akrtuBizyBanacs po6oTa
KomiteTy 3 mnuTaHb NpaBOOXOPOHHOL
nisiibHOCTi BepxoBHOI pamu  Ykpaiuu,
Komitetom migrorosseHo 27 3aKOHIB,
3 TOJIOBHUX Y HalpsIMKy YyIOCKOHa-
JIEeHHS HOPM KPHUMiHaJbHOrO KOJEKCY
HaMH BHMOIJISIOTECS HACTYNHI 3aKOHU

Ykpainu:
IToBHOMAacHITAOHE BTOPTHEHHS
Pocificekoi  Pdenepauii B YKpainy

Ta 3arpoBajKeHHSI BOEHHOTO CTaHy
MaJIo CYTT€BMH BIUIMB Ha Bci cdepu
Hamworo »kuTTs. CHcreMa KpHUMiHa/b-
HOI IOCTHULIl He € BUKJKYeHHAM. [linx
yac BOEHHOTO CTaHy BOHa CTHKHYyJacs
3 HOBUMHM BHUKJIHKaMM, TOMY 3aKOHO-
napleM OyJi0o BHECEHO BiAMOBiIHI 3MiHU
1o KpumiHanpHOro  mpolecyasjbHOTO
KOJIEKCY YKpaiHH.

Y 2014 p. KpuminanpHu# mporuecy-
aJbHUH KofieKe YKpaiHH Oysao HOMOB-
HeHO posaisom IX-1. 3rigHo 3 3axo-
Hom Bix 12.08.2014 p. Ne 1631-VII
«[Tpo BHeceHHs1 3MiH 10 Kpuminans-
HOTO TIPOLleCyabHOTO KOAEKCY YKpalHu
IOJ0 OCOOJMBOTO PEXHUMY NOCYIOBOTO
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po3ciimyBaHHS B yMOBax BOEHHOTO,
Ha/3BUUYalHOro CcTaHy abo y paloHi
TIPOBe/IeHHs] aHTUTEPOPUCTHUHOI omepa-
1ii», BiH HaduBaBcs «OCOBIUBHE PeKUM
LOCYIOBOTO pO3CJiIyBaHHS BOEHHOTO,
HaJ3BUYaHHOro cTaHy abo y padoHi
TNPOBe/IeHHs] aHTUTEPOPUCTHUHOI omepa-
uii» i ckiaagascs 3 oxHiel cr. 615 KIIK
Ykpainu, koo OyJo mnependauyeHo,
[0 B MiCLEBOCTAX, e [i€ BOEHHUH UM
Ha/3BUUYalHUH CcTaH abo aHTUTEpOpHUC-
TH4YHA OIlepallisi, NOBHOBAXEHHS CJIiA-
yoro cynni, BudHaueHi KIIK Yxkpaiuu,
a TakoX LOA0 OO0paHHS 3amnobiKHOro
3axony Ha ctpok no 30 mHiB mepena-
oTbest pokypopy [3]. Tlpore ue cro-
CyBaJIoCS KPUMiHAJbHUX MPOBAKEHb
JIMLIe 1IOJ0 BHKJIOYHOTO MepediKy
3nouynHiB. B To# e wac 3 24 moToro
2022 poky no KpuminanbHoro mpouecy-
aJIbHOTO KOJEKCY YKpalHH BxKe JIeB’dTb
pasiB Oy/au BHeceHi 3MiHH. 30Kpema,
penakuis crarti 615 Konekcy, sika Bcra-
HOBJIIOE OCOOJIMBUU peXXUM KpHUMiHaJb-
HOTO TIPOBAJI’KEHHS B YMOBaxX BOEHHOTO
CTaHy, BXXe 3MiHIOBajacb TPH pasH.
BepxoBHa Pama VYxpalHH mpomoBKye
pO3r/IAIaTh  3aKOHOMPOEKTH  Pi3HOTO
CIpPSAMYBaHHS, $Ki IPOIOHYIOTH 3MiHU
IO KpPHMIHaJbHOTO  TIPOLECYAJTbHOTO
3aKOHOJABCTBA Y KpalHHU.

3rofoM HasBa LBOTO PO3MITY KiJbKa
pasiB 3miHOBasnach. Tak, 3akoHOM YKpa-
fHu Big 27.04.2021 p. Nel422-IX «IIpo
BHeceHHs1 3MiH n0 KpuminanbHoro mpo-
[ecyaJbHOTO KONEKCYy YKpalHH II0M0
BIOCKOHA/JIeHHS] ~ OKPeMHUX  I0JIOXKEeHb
y 3B’A3Ky 3i 3HICHEHHSIM CIel[iaJbHOTO
LOCYLOBOTO PO3CJIifyBaHHS» HOro Ha3Ba
Gyna pomoBHeHa: «OCOGJUBUN peKUM
LOCYLOBOTO  PO3CJiIyBaHHS BOEHHOTO,
HaJ3BUYAHHOTO CTaHy ab0o B pauoHi mpo-
BeleHHS AHTUTEePOPUCTUUHOI omepari
UM 3aXO[liB i3 3a0e3neueHH HAalLliOHAJb-
Hol Oesneky i 06OpOHH, Biaciui i cTpu-
MyBaHHSI 306poiHoi arpecii Pocificbkoi
Oenepanil y HoHeupkitt Ta Jlyrancbkii
obsnactsx» [4]. Came Tak BiH Ha3WBaBCS
Ha MOMEHT 24 JII0TOro.

[Ticns noyaTKky BiiHM HasBa po3miny
OyJsa 1le Kifbka pasiB 3MiHeHa, a cam
BiH CYTTEBO JONOBHEeHHH. 30KpeMa,
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3a 3akoHoM Ykpainu Big 15.03.2022 p.
Ne2125-1X «I1po BHecenHs 3MiH 10 Kpu-
MiHaJBHOTO MpOLleCyaJbHOTO KOLEKCY
YKpaiHH 1IONO0 TOPSAKY CKaCyBaHHS
3an06i>KHOT0 3aX04y AJs MPOXOIKEHHS
BIICbKOBOI CJIY’KOM 32 TPH30BOM Mif
yac Mo0inisalii, Ha 0coOJUBHH Tepion
a00 MOro 3MiHMU 3 {HIIMX MiACTaB» HOrO
Ha3Ba cTaja 3BydyaTH Tak: <«Ocobiu-
BUU peKUM JOCYLOBOTO PO3CJIiTyBaHHS,
CYIOBOTO PO3TJISLY B YMOBaX BOEHHOTO,
HaJ3BUYalHOTO CTaHy a6o y paioHi
NPOBEeIeHHST AHTHUTEPOPUCTUYHOI Olle-
pauil 4 3axofiB i3 3ab6e3neueHHs Hali-
OHaJbHO! Oe3nekd i 00OpOHM, BiAciui
i ctpumyBaHHS 306poiHOI arpecii pocii-
cbKoi (henepauii Ta/abo iHIWLMX nepiKaB
NpoTH YKpaiHu», a TeKCT OyJ0 HOMOB-
HeHo cT. 616 KIIK Ykpainu.

[ pinanbHi Ta HAHOIIbLLI CYTTEB] 3MiHU
BinOy/ncs 3 NpUHHATTAM 3aKOHY YKpa-
iuu Bing 14.04.2022 p. Ne2201-1X «IIpo
BHeceHHs 3MiH 0o KpuminanbHoro mpo-
ecyasJbHOro KOJIeKCy YKpalHU UIOA0
YIOCKOHAJIEHHS] TOPSIAKY 3AiACHEHHS
KPUMiHaJBHOTO TIPOBAXKEHHS B YMOBaxX
BOEHHOIO CTaHy», SKUM OyJa 3akpi-
MJieHa ocTaTo4yHa HasBa posniny «Oco-
O6MMBUH peXHUM AOCYHOBOIO PO3CJiLy-
BaHHSI, CyIOBOTO PO3TJISILy B YMOBax
BoeHHOro ctany» [5]. o Toro x, 6yJ0
CYTTEBO IOMOBHEeHO cT. 615 Ta momaHO
cT. 615-1 KIIK.

Li 3miau Oyzne meTasbHO PO3TJISTHYTO
HUXKUe.

IToyuaTok HOCYIOBOTO PO3CIixy-
BaHHA

3rigHo 3 HOBOIO penaKuieio,
n. 1 4. 1 ct. 615 KIIK Ykpaiuu nepen-
f6ayeHO, LI0 Tif Yac BOEHHOTO CTaHy
Ta y pasi BiACYTHOCTi TeXH{UHOI MOXK-
JIUBOCTI JOCTymy N0 €IUHOTO peecTpy
NOCYI0BHX po3scainysanb (nani — €EPJIP)
CJAiIUUM, [Oi3HAaBaueM UH MNPOKYypPOPOM
BUHOCHUTBCS  Bi[NOBiHA IIOCTAHOBA.
Bona Mae MicTHTH BimoMoCTi, BU3HaueHi
y. 5 ct. 214 KIIK Ykpaiuu, T0o6TO Ti, sIKi
3a3Buyail BHocsThes no €EPIP [6]. Mo
NPUUAHATTS TAKOI IOCTAHOBH MOXKe 0yTH
NPOBENEHUN OIS Miclus TOAil, micast
SIKOTO TTOCTAaHOBA CKJIANAE€ThCsl HEraluHOo.
Ak ©6Gayumo, LS HOpPMa KOPEJIEThCS
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3 moJoxeHHsamu 4. 1, 3 cr. 214 KIIK
Ykpaiuu. Bimomocti mo €PJIP wmatoThb
OyTH BHECEeHi 3a MepIIoi MOXKJIHUBOCTI.

®Pikcanig pe3yabTaTiB XOCYIO-
BOI'0 PO3CJIiAyBAHHS

PesynbTaTéi  TpPOBENEHHS — CJITIUX
(posiykosux) niit (nani — CPJI) maiothb
OyTu 3agikcoBaHi 3a JOMOMOrOK0 MpO-
LeCyaJbHUX NOKYMEHTIB ab0 TeXHiYHHX
3aco6iB (mani — T3). BuxmodeHHsaM
€ HeMOXJUBiCTb (piKCYBaHHSl 3a MOIIO-
Moroo T3 3 TeXHIYHHMX TPHUYMH. ¥ pasi
BiICYTHOCTI MOXKJMUBOCTi CKJIaJaHHS MPO-
LeCya/lbHUX JOKYMEHTIB PO Xil i pe3yJib-
tatu npoBeneHHs CPJl um i{Hmux mpo-
HecyaJbHUX il (hiKcalis 30iHCHIOETbCS
NOCTYIMHUMH  TeXH{UHHUMH 3acobaMu.
Y TakoMy BHNAOKy IPOTOKOJ CKJaja-
€ThCS He Mi3Hillle 72 TOOWH 3 MOMEHTY 1X
saBepuienns [7, ¢. 102—109; 8].

Oco6auBocTi IpoBeIeHHA OOIIYKY
UM OTJASLY KUTIAA

3amn. 14 1cr. 615 KIIK Ykpainu,
OOLIYK YU OIVISIA XKHUTJA MOXKYTb IPOBO-
muTHcs: 6e3 3asyueHHs MOHATHX Y pasi
MOTeHI{HHOI Hebe3MeKH [Js IXHbOTO
KUTTS 4M 3p0poB’d. Ilpore B Takomy
BUMAIKy Mae€ MPOBOTUTHCS OGe3mepeps-
HUH Bigeosamuc 3a NOMOMOTOI0 NOCTYII-
HUX TeXHIYHUX 3ac00iB.

HemoxauBicTh BUKOHAHHSA IIOBHO-
BaKeHb CJiIUUM CYAJA€l0 Ta OOpaHHS
3amno0iKHOro 3aX0xy

Y pa3i o006’eKTHBHOI BiACYTHOCTI
MOKJMBOCTI BHKOHaHHS CJiI4UM CY[I-
Iel0 CBOIX TIOBHOBa)K€Hb Ta OOpaHHS
3ano6i>KHOr0  3aX0Ly  CTPOKOM [0
30 gHiB Taki MOBHOBaXKeHHS MalOTh
BUKOHYBAaTHUCS BiNIOBIIHUM K€PiBHUKOM
OpraHy MNpPOKypaTypu 3a KJOMOTAHHSM
ciaimgoro yu mpokypopa. llpu upomy
3a 4. 2 ct. 615 KIIK cTpok nii yxBajau
CJIIAYOTO CYAi YM MTOCTAaHOBU KepPiBHUKA
OpraHy MpoOKypaTypu Moxe OyTH TIpo-
JIOBXKEHHHU JI0 Micsilsl KepiBHUKOM BiAmo-
BiIHOr0 OpraHy IpPOKypaTypH 3a KJIOIO-
TaHHAM cJjiggoro uu mpokypopa [9]. o
TOTO 3K, CTPOK MOXe IPOAOBXKYBATHUCS
HEOJTHOPA30BO y MexKaX CTPOKY IOCYIO-
BOTO PO3CJifLyBaHHS.

Y TakoMmy BHINaAKy BHHHKae Hebes-
neKa yrnepelKeHOCTi Ta 3JI0BXKHBaHHS

124 ErErEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEE



[ AR EREEREEEEEEEEREERE - TPOBAEMU TA CYAXEHHS

[IOBHOBa)KeHHSIMU  BillIOBIIHUM KepiB-
HUKOM OpTaHy TpoKypaTypH. MoxkiuBo,
BapTo OYJIO 3ampoOBamUTH MPOLELYPY
MOAAJbLIOr0  MiATBEPIKEHHS  CJIAUUM
CYel0 MPaBOMIPHOCTI TaKOTO pillleHHS
3a MepILoi MOXKJIUBOCTI 200 MiCJ/1s1 IPUIIHU-
HEeHH$1 UM CKaCyBaHHS BOEHHOTO CTaHy?

BapTo 3a3HauuTH, 110 TaKe MOKJIHUBO
3aCTOCYBaTH JHlIe LIOA0 BUKJIOYHOTO
nepesiky 3J04MHIB a00 y BHUHSATKOBHUX
06CTaBHHAX LIOAO0 TSXKKHUX UM 0COBJIUBO
TSPKKUX ~ 3JI0YHHIB, SKIIO 3aTPUMKa
B oOpaHHi 3amobiKHOr0 3aX0Ly MOXKe
NIPU3BECTH 0 BTPATH CJifiB KPUMiHaJb-
HOrO IIPaBOINOPYLIEHHS 4YM BTedi Migo-
3pIOBAHOI OCOOH.

3aTpuMaHHS 0CcOOM Ta CTPOK Iii
TpUMaHHS 0€3 yXBaJM CJIiI40ro Cyamai

OxkpiM 3aTprMaHHS 0COOH B MOPSIIKY
ct. 208 KIIK Ykpainu (ocoby sactanu
mig yac BUMHEHHS a0 3amaxy Ha 3J10-
UhH, oco0a IIOMHO BUMHMJA 3JO0YHUH,
€ mpsima Hebesmeka BTedi ocobu, miA-
03pIOBAHO! Y BUMHEHHI KPHUMiHAJbHOTO
PaBONOPYLIEHHs), Ml 4ac BOEHHOTrO
CTaHy [03BOJISIETbCSI TPOBOAWUTH Take
3aTPUMaHHA y pasi BUHUKHEHHS IMin-
CTaB, II0 BKa3yloTb Ha MOTEHLIHHY
BTeUy Mif03pI0BaHOI 0COOU. ¥ Takomy
BUMAAKY 3aTPUMaHHS  BigOyBaeThbCH
YIIOBHOBAXKEHOI0 CJYKO00BOI 0C06010
6e3 yxBalM CJiIUOr0 CYAAi YU IOCTa-
HOBM KepiBHHUKA OpraHy MpoKypaTypH.

[Ipy  1©pOoMy  CTpPOK  TpPHUMaHHSA
Takol ocobu 36igmbiieHo mo 260 romux
3 MOMEHTy 3aTpuMaHHs. He misniue
LbOr0 CTPOKY Mif03ploBaHa ocoba Mae
6yTu OocTtaBjgeHa o cyny abo Kepis-
HUKa OpraHy MpOKypaTypu IJs BHpi-
[IeHHS MUTAHHS NMPo oOpaHHSA NS Hel
3anmo6iKHOro 3axony abo 3BiJbHEHA.

To6To cTpPOK 3aTpHMaHHS CKJ/ajae
Tpoxu MeHule 11 ni6, mo gocuts Harato
K 145 3anobikHoro 3axony. Bunmnkae
NUTAHHA AOLIJBHOCTI TaKOro CTPOKY,
fIKe Hapa3i 3a/lHIIAETbCS BiIKPHUTHM.
Oco6ucto g BBaxKarw, II0 TaKUH CTPOK
€ HeNpomopLilHUM HaBiTb B yMoOBax
BOEHHOTO CTaHy.

IIpouecyanbHi nii

BignosinHo go n. 5 4. 1 ¢1. 615 KIIK
Ykpainu, y pasi BiiCyTHOCTi TeXH{uHOl
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MOXKJIMBOCTI BUMHHUTH II€BHi MpoLecy-
anbHi Ail y ctpoku, mependaueni KIIK
YKpaiHd, BOHU MawTb OYTH BUHHEHI
HeBiIKMagHO 3a TepIIOl MOXKJHBOCTI,
ajie He Mi3Hille, HiX yepe3 15 aHIB micas
NPUMTHHEHHST YW CKAaCYBaHHS BOEHHOTO
crany. Lle cTocyeTbcs HACTYMHUX IPO-
uecyasJbHUX AiH:

— PO3NJIsAd KJIOMOTaHb Mif 49ac A0CY-
noBoro poscainysannsa (ct. 220);

— O03HaHOMJIEHH§I 3 MarTepiagamu
IOCYIOBOTO pO3CJifyBaHHSI [0 HOro
saBepuenHs (c1.221);

— TMOJAHHSI Ta PO3IJsH CKapra Ha
pileHHs, Ail YK 6e3AisIbHICTb CJ1ix4oro,
Hi3HaBaua 4YM NMPOKypopa, il TOBEpPHEHHS
abo BimMoOBa y BiIKPUTTI NMpoOBaIKeHHS
(ct. 304 ta 306):;

- OCKapKeHHSs HeLOTPHUMaHHS
posymHuux cTpokis (ct. 308);

— IPOroJIOLIeHHSI CYJOBOro pillleHHSA
(ct. 376);

— TOJaHHfl aneJsUidHoOl CKapru
(cT. 395);

— TOJAHHA  KacauiliHoli  CKapru
(ct. 426);

— BUKOPHUCTaHHS MOKa3aHb, OTpHUMa-
HUX T1ia yac pomuty [6].

3riggo 3 4. 11 ct. 615 KIIK, noka-
3aHHS, 5IKi OyJIM OTPUMaHi B XOIi AOMUTY
NOTEPMIJIOro, CBiKa YU IMiJ03PIOBAHOTO,
MOXYTb OYTH BHKOPUCTaHi $IK J10Ka3s
y cyai. [1poTe nume 3a ymoBH dixcanil
Horo xoly Ta pe3yJbTaTiB AOCTYMHUMHU
3acobaMu Bineodikcalii, ToOTO MOKe
OyTH [0CTaTHbO HaBiTb MOOiJIbHOTO
tejeony. [Ipu mpomy mix yac pomuty
MiT03PIOBAHOTO 00OB’SI3KOBO Mae OyTH
NPUCYTHIHA 3aXHCHUK.

K MoXHaA MoOauyuTH, 3aKOHOIABEIb
TPOXM BimiHIIOB Big mnpuHOUNY 6es-
MocepeqHoOCTi OOCHiIXKeHHsI O0KasiB,
3akpinseHoro B cT. 23 KIIK. Ta 3Baxa-
IOUd Ha yMOBH BOEHHOTO CTaHy, Take
MOJIOXKEHHS MOXKHa HAa3BaTH «30JI0TOIO
CepequHOI0» B KOHTEKCTi AOTPHUMaHHS
OCHOBHMX 3acajll KpUMiHa/JbHOTO MpOBa-
JKeHHS.

Yyactp 3aXxUCHHUKA

Y pasi HeMOXJUBOCTi 6e3nocepen-
HbOI y4yacTi 3aXMCHHKA NPHU NPOBedeHHi
OKpeMoi MpouecyasbHOi Aii B TMOPSAKY
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ct. 53 KIIK caiguuil a6o nmisHaBay Mae
3a6e3ne4yuTH 1 TNpPOBENEHHS LIJIIXOM
OUCTAHLINHOI y4acTi 3aXHCHHKA 3aco-
Gamu aygio-, Bineoss’asky [6].
3akiH4eHHSA HOCYHOBOTO PO3CJi-

AyBaHHH
3a HEMOXKJHUBOCTI M0JaJIbIIOTO
NpOBeleHHs, 3aKiHUeHHSl [AOCYIOBOTO

po3CJilyBaHHS Ta 3BEpPHEHHSI 10 CYAY
3 OOBHHYBAJbHUM aKTOM, KJIOMOTAHHSM
PO 3aCTOCYBAaHHS MPHUMYCOBUX 3aXOHiB
MeIUYHOTO UM BUXOBHOTO XapaKTepy Uu
Npo 3BiJbHEHHS Bil KpUMiHaJbHOI Bif-
MOBifaJbLHOCTI CTPOK MTOCYMOBOTO pO3-
CJIiyBaHHS 3yNUHSAETBCA Ha MiACTaBi
BMOTHBOBAHO! IIOCTAHOBU NPOKypopa
3 BUKJaaeHHsM oOcTaBuH. [Ipu upomy
CTPOKH TOHOBJIIOIOTBCS Y BHMNAIKY,
SKIIO TaKi 06CTaBUHU MPUITHHUIN iCHY-
Batu. KpiM Toro, 1o moctaHoB/IeHHS Bif-
TMOBifIHOT TOCTAHOBHU IPOKYPOP Ma€ BUPi-
IIATH TIUTAHHS TIPOLOBXKEHHS CTPOKY
TPUMaHHS 0COOH Mif BapTOIO.
BigHOBJIeHHS BTpauyeHUX MarTe-
piaxis
BapTo Takox 3BepHyTH yBary, LIO
y HuHimHIA pepakuil KIIK Yxpainu
nepenbayeHa Mpouenypa BiTHOBJIEHHS
BTPAaYeHUX MaTepiasliB KPUMiHA/JIbHOIO
NPOBAJKeHHSI B yMOBaX BOEHHOTO
crany (ct. 615-1), a TakKOXK MOXKJIMBICTD
CKaCyBaHHS 3amo0iXKHOTO 3axomy MJIst
NPOXOMKEHHSI BiHCbKOBOI CJYKOU 3a
NpU30BOM TiA yac MoGifisalii, Ha 0co-
omusui nepion (cr. 616) [6].
Oxkpeme TiayMadyeHHS
HoBea KIIK
[TpoananizoBanuii m. 5 u. 1 ct. 615
KIIK Yxpainu, gkum nepenbauveHo, 110
B YMOBax BOEHHOr0 CTaHy Ta 3a BiICYT-
HOCTI 00’€KTHBHOI MOKJHUBOCTI BHKO-
HaHHSl TPOLECYaJbHUX MiH y CTPOKH,
BusHaueHi crartamd 220  (posrusn
KJIOIIOTaHb IIiJ 4ac AOCYJOBOrO PO3CJi-
nysanHsi), 221 (osHallomneHHs1 3 MaTe-
pialaMd  IOCYIOBOTO  PO3CJilyBaHHS
no #Horo 3aeepuenns), 304 (cTpok
NOJAHHS CKapru Ha pilleHHs, Al 4u
0e3lisibHICTL CJifUoro, nisHaBaya 4YH
NPOKypopa, ii moBepHeHHsS a60 BigMoOBa
BiIKpUTTS npoBamkenus), 306 (mops-
IOK pO3MILy CKapr Ha pilleHHs, Ail

JeIKNX
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uyd  6Ges3mistbHICTL  CJigyoro, Ji3Ha-
Baya YW MpPOKypopa Mif uac OOCyIo-
Boro poscaigysanusa), 308 (ockap-
KEeHHS HeJIOTPUMaHHS PO3YMHHX
cTpokiB), 376 (mporosiouieHHs CyI0BOTO
pienns), 395 (mopsinok i cTpoku arme-
JALIAHOr0 ocKapxkeHHs), 426 (mopsgok
i cTpoku KacauidHoro OCKap}KeHHH)
uporo Komekcy, Taki mpouecyaibHi
oif MarTh OyTH MpPOBexeHi HeBiI-
KJaJAHO 3a HAaIBHOCTI MOXKJHMBOCTI,
ajle He Mi3Hilme Hixk uepe3 15 nHIiB
micJd MPUNUHEHHS YU CKAaCyBaHHS
BOEHHOTO CTaHY.

B okpemux cratTax (ct. 304 ta 395)
3a3HaueHi TaKOX CTPOKH OCKapXKeHHS
pileHb, i 41 6e3LisNBHOCTI CJigUOro,
Ni3HaBaua, MPOKYpoOpa, yXBas CJiIdoro
Cynni, IpoTe Ha CTPOKU NOJAHHS CKapT
HopMa 1. 5 4. 1 c1. 615 KIIK Yxpainu
He TOLIUPIOEThCs. BogHouac € 3arasnbHa
HOpMa, sIKa BperyJ/JbOBy€ IHUTaHHS
TIOHOBJIEHHS TIPOLIECYaJbHUX CTPOKIB.
fkuo yyacHUK KpHUMiHAJBHOTO IPOBa-
JOKEHHSI 3 TOBaXXHUX TMPUUMH He 3Mir
3BEPHYTUCS 31 CKaprow y CTPOK, Iepel-
Gayennti KIIK VYxkpainn (na yxsasy
CJIIUOTO CyNAi — TIPOTSITOM ITSTHU IHIB
3 IHS 11 OroJIOIIeHHS; Ha pilleHHs, Aii
yy Oe3HislJIbHICTh CJif4oro, nisHaBaua
9y TPOKypopa — TIPOTATOM [eCATH
IHIB 3 MOMEHTY MpPUHUHSATTS pillleHHs,
BUMHEHHS Mii a00 O0e3misJMbHOCTI), TO
B KOXXHOMY KOHKPETHOMY BUINAIKY, IPO-
aHaJi3yBaBLUM CHUTyalilo, Cyd pPOOUTH
BHUCHOBOK III0J0 MOXKJ/HUBOCTI IIOHOB-
JIEHHS CTPOKIB UM BiIMOBH B LIbOMY.

3a3HavaeTbesd, Wo B 4. 1 cr. 615
KIIK Yxpainu mnepenbaueHo: CTpPOK
3aTpUMaHHS 0CcOo0H 6e3 yXBasu CJIiII0TO
CyAli, CyAy YM IIOCTAHOBH KepiBHHKaA
opraHy NpoKypaTypH Iif yac [Iil BOEH-
HOTO CTaHy He MOXe TIepeBUIIyBaTH
216 romMH 3 MOMEHTy 3aTpHUMaHHS,
SKHU BU3HAYa€ThCH 3TiIHO 3 BUMOTaMH
ct. 209 wporo Kogmekcy. HesBaxaiouu
Ha Te, 1110 3arajbHUH CTPOK 3aTPHUMaHHS
30i/bIIMBCS, 0c0o0i Mae OYTH Bpy4deHO
NUCbMOBE MOBiIOMJIEHHSI PO Mixo3py
He mishime 72 rogud. ko take mosi-
JIOMJIEHHSI He BPyueHO 0c0bi yImpomoBxK
72 TOOVMH 3 MOMEHTY il 3aTPUMaHHS, TO
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BOHA MifJsArac HeraHOMy 3BiJIbHEHHIO
(4. 7 ct. 615 KIIK Ykpaiun).

Kpim Toro, y 4. 3 ct. 615 KIIK Ykpa-
{HM 3a3HayaeTbCsl, LI0 MPO PpillleHHS,
NpUHAHATI TPOKYpPOPOM Yy BHMNAAKaX
Ta MOPSOKY, NependayeHUX L€ CTaT-
Tel0, HEeBiK/JIAAHO 32 MEePILOI MOXKJIHUBO-
CTi TIOBIIOMJISIETBCH MPOKYPOP BUILOTO
piBHSI, a TakoX Cyl, BH3HaueHUH
y MOPSAKY, NepeidayeHOMY 3aKOHOAAB-
CTBOM, 3 HaJaHHAM KOIH BiANOBIZHHUX
nokyMeHTiB He misHime 10 mHiB 3 mHS
nosigomnenss. ono uiei HOpMHU cynni
CTaBJSITh 1Ba 3anuTaHHs. [lepuie: gxuio
HaIpPaBJAETbCA KOMis pilleHHsa Kepis-
HUKa OpraHy NpOoKypaTypH A0 BiAMOBiA-
HOT0 Cyndy, TO LU0 Ma€ pPOOUTH CaAiguUd
Cyonsl Ta YU TMOBHUHEH BiH MNPOSIBJAATU
MeBHY aKTUBHICTb MPH OTPHUMAHHI UX
KOTIill pillleHb?

3 orasny Ha cr. 615 KIIK Yxkpa-
iHM 3aKOHOMaBellb He 3000B’A3ye CJIiI-
4Oro Cy[II0 BUMHSITH NpoLecyasbHi Aii.
TakuM YWHOM, 3aKOHOJABellb BHUMarae
(hopMyBaHHS TaK 3BaHOTO KOHTPOJbHOIO
NpPOBaMKEHHS Yy CJIAUOro CyAmdi, SIKUH
y pasi NoJaHH{ CKapru Ha pilleHHS,
i un OGe3misNbHICTH MPOKypopa Mir
6u, mno-mepiue, OaUUTH 3arajbHy Kap-
THUHY LIOAO0 TOTO, SIKi pillleHHSI MpUUMaB
NpOKYypoOp, a Mo-Apyre, YyXBa/lOBAaTH
pilleHHS 3a pe3yJ/JbTaTaMHd PO3TJALY
CKapru, sika [0 HbOro Hafidia.

[Toctae 3anutaHHA: iK OYyTH B CUTY-
auil, kKomu 10-meHHUH CTPOK, mepes-
Gauennd u. 3 c1. 615 KIIK Ykpaiuu,
nopyweno? Bepxosuuzt Cym yxe
BUCJIOBJIOBAB MO3UL{I0 MpO AOTPHU-
MaHHS TpolecyaJbHUX CTpokiB. Tak,
npoLecyaJ/bHi CTPOKH CJi[ MOMIJIUTH Ha
NIBi TPYMHU: CTPOKH, SIKi JAIOThb MOXKJIH-
BiCTb Y4aCHHUKAM KPHUMiHA/JIbHOIO IIPO-
BaJKeHHs1 peanisyBaTH mpaBo (came
i CTPOKH MOXKYTb OyTH [OHOBJIEHI),
Ta CTPOKU IIONO BUKOHAHHS 060B’S3KY
YIIOBHOBaXKEHOI0 0€006010. ¥ CYIOBUX
pimennsix BC HeomgHopa3oBo 3a3Ha-
4yaB, IO HAaBiThb MNpU HeLOTPUMAaHHI
CTPOKY BHKOHaHHSI 060B'SI3Ky 3 0COOH
He 3HiMaeTbCcd 000B’S30K HajmaJjai Bce
K Taku BUKOHATH mneBHy nilo. OTxe,
BPaXOBYIOYM  KOHKPETHY  CHUTYaLilo,
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y BHUMAAKy HaJACUJAHHS MPOKYpPOPOM
KOMi¥ BiAMOBITHUX NOKYMEHTIB 10 CYyLy
3 TMOpYILIEHHSIM CTPOKY, BU3HAUEHOTO
4. 3 cr. 615 KIIK Ykpainu, ictotHOro
nopywenHs Bumor KIIK VYxkpaiuu He
BOauaeThCs.

Besuky KifbKicThb 3amuTaHb TaKOX
BuK/IMKae 4. 4 cr. 615 KIIK Ykpainu:
«Ckapru Ha pimeHHs, Ail un 6e3aisib-
HICTb KepiBHWKAa OpraHy MNpOKypaTypH,
NpUUHATI ab60 BYMHEH] Ha BHUKOHAHHS
[IOBHOBaXXeHb, BH3HayeHUX Y. | el
CTaTTi, PO3IVISIAAIOTBCS CJAIIYUM CYIIEI0
TOrO Cydy, B MeXax TepUTOpiaabHOL
IOPUCAMKLIT SIKOTO 3aKiHUeHO AOCYLOBE
pO3CJHinyBaHHS, a B pasi HEMOXKJIHUBOCTI
3 00’€KTHBHUX TPUUWH 3AiHCHIOBATH
BiAMOBIAHUM CYAOM NpaBoCyJsl — Had-
Oinbll  TepUTOpia/bHO  HaOJHKEHOTo
JI0 HbOTO CYAYy, L0 MOXKe 3[IiHCHIOBaTH
npaBocyasi, abo iHLIOro Cyny, BU3Haye-
HOro B MOPSAKY, Nepend6auyeHoMy 3aKo-
HOJABCTBOM».

BuHuKkae 3anuTaHHS, YU MOXYTb
OyTH ocKapxkKeHi BCi pilleHHS NPOKY-
popa 4u TiNbKH Ti, [0 MIT 64 MpUHMaTu
caiguui cyans, siki 6 Hagani ockap-
KYBAJMUCSA B amnefsiiiHOMY MOPSAAKY?
OckisbKM  3aKOHOJABelLlb He BKa3aB
JKOJHUX 3acTepeXeHb 3 LIbOTO MUTaHHS,
TO Oynb-siKe pilleHHd, Oif 4y Oe3nisib-
HiCTb, BUMHEHA MPOKYPOPOM IPU BUKO-

HaHHi TIOBHOBa)K€Hb CJIA4Or0 CYAMi,
MOXKe OCKapXyBaTHCf [0 CJiI4oro
CYLMI.

Takum 4nHOM, (PAaKTHYHO 3aKOHOMAA-
Bellb 3alPOBAJKy€ TPH JAHKH 3aXUCTY
npaB 0coOH, SKIIO BOHA BBa)kae€, IO ii
npasa Oy MOpPYLIeHi: MPOKypoOp yXBa-
JIIO€ BiNMOBiNHI pillleHHS, BUMHSAE Oil,
6e3misiIbHICTD; HOTO pillleHHs, il un 6e3-
JiSIbHICTD MOXYTb OYTH OCKapKeHi -0
CJIIYOTO CyHni; yXBaJja CJiI4oro Cymui
3a pe3yJbTaTaMM pO3LJsLy CKapru Ha
pilieHHs, Ail 4u Oe3MisNbHICTb TPOKY-
popa Moxe OyTH OCKapKeHa B ameJs-
LiHOMY MOPSIAKY.

Bomnowac c1. 309 KIIK Ykpaiau
(yXBa.HI/I CJIAYOTO CYyIAi, SIKi MOXYTb
OyTH OCKapKeHi Tifg 4Yac AOCYLOBOTO
pOSCJIiLLyBaHHH) He 3a3gaga 3MmiH. Lle
03Hay4ae, L0 TiJAbKHU Ti yXBaJH CJAIA4OTO
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cynni, siki MOXXyTb OYTH OCKapiKeHi Mix
yac IO0CYIOBOTO PO3CJifAyBaHHS, U 3aJu-

IIAIOThCS  MPEIMETOM  ameJsliHnHoOro
OCKap KeHHS.
Jlpyre 3amuTaHHS: 3aKOHOJABellb

BHM3HAUMB, 110 CKApTW Ha pillleHHs, Hii
yu 6e3NisbHICTh KepiBHHKA OpraHy
NPOKypaTypu TOJAIOTbCS OO  CYAOY:
B MeXaX TepUTOpiaJbHOI HPUCAMKLII
SIKOTO 3aKiH4eHO [OCYyNOBE pPO3CJilLy-
BaHHS; B pa3i HEMOXJHUBOCTI 3 00 €K-
TUBHUX TNPHUMH 3Ai{HCHIOBATH BiINOBiA-
HUM CyJIOM IpaBoCyqiss — HauOisblLl
TepUTOpiaNbHO HAOJUKEHOTO N0 HBOTO
CyLy, IIO MOXe 3AiHCHIOBAaTH MpPaBo-
cynnsi, abo iHLIOrO Cyny, BH3HAUEHOTrO
B TIOPSIKY, TepenbadeHOMY 3aKOHOIAB-
CTBOM.

Ha mepmuunii morsisim MoKe CKIACTUCS
BpaXKe€HHsl, 110 NepefbdadyeHo TPU aJb-
TepPHATUBHI CYAH, N0 SIKUX IIOAAIOTHCS
BiamoBiaHi ckapru. Ilpote, mpoanHaJisy-
BaBLIK L0 HOPMY, MOXKHa HiUTH BHUC-
HOBKY, 110 (hOPMYJIIOBAaHHSI «HaWOi/bLl
TepPUTOpPiaNbHO HABJUKEHOTO OO0 HBOTO
CyLy, IIO MOXe 3AiHCHIOBAaTH MpPaBo-
cynnsi, abo iHIIOTO Cyny, BH3HAUEHOTO
B TIOPSIKY, TepenbadeHOMY 3aKOHOIAB-
CTBOM» B3siTe i3 4. 7 cT. 147 3akony
Yxpaiau «IIpo cymoyctpii i cratyc cyn-
niB» (Bin 2 uepsus 2016 poky Ne 1402-
VIII). lliclo HopMmow mependadeHo
NoBHOBaxkKeHHs [osoBu  BepxoBHoro
Cynmy cBOIM pO3MOPSIKEHHSIM 3MiHIO-
BaTHU TepPUTOpiaNbHy MiACYAHICTb CYHO-
BUX CIIpaB, L0 PO3TJISNAIOTHCS Y CYAI,
SKUA He MOXKe 3[iHCHIOBATH IpaBo-
Cynnsi 3 00’€KTUBHUX NPUUUH, 30KpeMa
nig yac BO€HHOro a0 Haa3BUUAKHOTO
CTaHy, BiHCbKOBUMHU MAisIMH (3a YMOBH,
1[0 Lle NOBHOBAXKEHHS He MOXKe 3IiHc-
HIOBaTH Buia paga npaBocyst).

Tobro icHye asbTepHATHBA ILOZIO
NOJAHHS CKapr Ha pillleHHs, Ail yu Ges-
HiSITBHICTD KepiBHMKA OpraHy IMpOKypa-
TypH: Ieplia — A0 CYAy B MexKax Tepu-
TOpiasnbHOI IOPUCAMKII] AKOTO 3aKiHYeHO
JIOCYIOBe pO3CJiAyBaHHs; Apyra — JO
TOrO CYLYy, IKHH BU3HA4YMUB CBOIM PO3IIO-
psmxeHasaM [ogoBa BC.

Y u. 9 cr. 615 KIIK Ykpainu BusHa-
YeHO: MifA Yac Ail BOEHHOrO CTaHy
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00BUHYBaJbHI aKTH, KJOMNOTAaHHS IIpoO
3aCTOCYBaHHSI NPUMYCOBHX  3aXO[iB
MeJIU4YHOro a6o BUXOBHOTO XapakTepy,
KJIOTIOTAHHS TIPO 3BiJbHEHHS 0COOH Bif
KPUMiHa/JbHOI BiAMOBiZaNbHOCTI CKepo-
BYIOTBCS Ta PpO3IJANAIOTECT CYHAMH,
B MexXax TepUTOopialbHO! MOPUCAMKLIT
AKMUX 3aKiHYeHO JOCYIOBE pO3CJiny-
BaHHS, a B pasi HEMOXJHBOCTI 3 06’€k-
TUBHMX TPUUYHH 3A{HCHIOBATH BiIMOBiI-
HUM CYAOM INpaBocyinass — HaHO6inbll
TEpUTOpiasbHO HaAOJMKEHHM /0 HBOTO
CYIOM, IIO0 MOXKe 3[iHCHIOBaTH MpaBo-
cynnsi, abo iHIIMM CyAOM, BH3Ha4eHHUM
y TOPSIKY, Tepen6adyeHoMy 3aKOHOIAB-
ctBoM (TOGTO CyHOM, BU3HAYEHHUM DO3-
nopsikernsm Lososu BC).

lono uiel HOpMH B CYOIiB BUHH-
Kae 3amuTaHHs, UM TepecTae AiiTH Ha
yac BoeHHoro craHy cT. 32 KIIK Ykpa-
inn (TepuTopianbHa migCymHiCTBH), fiKa
nepenbadae, 30Kpema, Te, 110 KPHMi-
HaJbHE TPOBA/KEHHS 3AIHCHIOE CYI,
y MexXax TepUTOpiaJbHOI OPUCIUKLIL
SKOT0 BUMHEHO KpHMiHaJbHE MpaBo-
MOpYILIEHHs, a fKUO Miclle BUMHEHHS
KPUMiHAJBHOTO TPaBONOpPYIIEHHS BCTa-
HOBUTH  HEMOXJHBO,  KpHUMiHa/bHe
NpOBaIXKeHHS  3MIHCHIOETbCS  CYIOM,
y MeXax TepUTOpiaJbHO! HOPUCIUKLIL
SAKOr0 3aKiH4eHO [OCyNOBE pO3CJiny-
BaHHS.

3 ananizy u. 9 ct. 615 KIIK Ykpaiau
BOauaeThCs, 110, KPiM YMOBH BOEHHOTO
CTaHy, iHIIMX yMOB AJISl 3aCTOCYBaHHSA
uiei yacTuHM Hemae. Tomy Bci KpuMi-
Ha/lbHi TPOBaJ’KeHHs 3apa3 Halpas-
JSIOTbCA 10 CYHAiB, Y MeKax TepHUTo-
piasibHOI OPUCAMKL{T SKHUX 3aKiHUEHO
IOCylIOBe poaciainyBaHHA. A Hopma
ct. 32 KIIK YkpalHu — «KpuUMiHaJbHE
NPOBaIKeHHS 3[IHCHIOE CYHA, Y Mexax
TEePUTOPiaNbHOI IOPUCAMKLII SIKOTO BYH-
HeHO KpHUMiHaJ/bHe NIPaBONOPYLIEHH» —
IIOKH 110 He Ji€.

TaxkoX BHHHMKae 3almUTaHHS, IO
BKJIAJATH Y 3MiCT TIOHATTS «MiClle 3aKiH-
YeHHsI JIOCYIOBOTO  PO3C/iLyBaHHS».
AnXe B yMOBax BOEGHHOTO CTaHy, HalpH-
KMal, Ui Migpo3miii  LeHTpaJbHHUX
amapariB OprasiB AOCYJOBOIO PO3CJli-
NyBaHHS, NPOKYPOpH, $IKi 3AiHCHIOITb
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npollecyajbHe KepiBHULTBO, Bigpsimxa-
I0TbCS B {HLII perioHM YKpaiHu.

3 uworo 3anurtaHHs BC chopmy-
BaB BimoBimHy moswuuito. Tak, mig uac
Nii BOEHHOTO CTaHy IpU BUPIillIEHH]
MUTaHHS HaJeXHOTO Cydy, SKMH Mae
po3rasaaTu KpUMiHa/bHe npoBa-
JDKEHHS, B aCMeKTi Cyy, Y MexKaX TepH-
TopiaJbHOI IOPUCAHKLII SKOr0 3aKiHUEHO
JOCYLOBe  pO3CJilyBaHHS, MNOTPiOHO
BUXOIUTH 3 npunucis 4. 9 c1. 615 KIIK
YkpalHu y iX B3a€MO3B’$I3Ky 3 II0JIO-
keHHsMH 4. 2 cT. 283 KIIK Yxkpainu
1000 BHU3HAUYeHHS (HOpPM 3aKiHUEHHS
JIOCYI0BOTO  poscinyBanHs  (metasb-
Hiwe — yxBajsa KKC BC y npoBamkeHHi
Ne 51-1688s1c22).

Came 3 0OBHHYBAJIbHOTO aKTa MOXKHA
YiTKO BH3HAYUTH Miclle 3aKiHUYeHHS
JOCYIOBOTO DPO3CJifAyBaHHS, KOJU CJil-
YuH 3a3Hadae, e caMe CKJIaneHo oOBU-
HYBaJbHHH aKT, a NPOKYypop — KOJHU
Ta Je 3aTBepIXKeHO OOBUHYBAJbHUH
akT. lle € BU3HaYaJbHUM MOMEHTOM AJIS1
MOAAMBIIOTO0 MPAaBUJIBHOIO BHU3HAUEHHS
TepuTOpianbHoi nigcyaHocTi. Kpim Toro,
noTpi6HO PO3Pi3HATH MiACYAHICTH LIOAO0
PO3IJISIAY KJOMOTaHb PO 3aCTOCYBAHHS
3axoniB 3abesneueHHs] KPUMiHAJIbHOTO
npoBamkenHs (po3ruisin  BinOyBaeThCst
3a MicleM 3HaXOIKEHHS OpraHy AOCY-
JIOBOTO PO3CJiayBaHHs) | TepuTOpiaNbHy
MiACYAHICTb LIOA0 PO3IISAY KpPUMiHaJb-
HUX TIpoBalkeHb no cyTi (3apas 6es3
BUHSTKIB NPOBAIKEHHSI PO3INANAE CYL
32 MicueM 3akKiH4eHHs JOCYLOBOTO PO3-
CJliyBaHHSA).

Takox BBaXKae€TbCsl, 1O (PAKTUIHO
y. 10 ct. 615 KIIK ¥Yxpainu npusy-
NUHUIA MOXKJHUBICTD CTBOPEHHSI CYOY
NPUCSXKHUX TiJ 4ac BOEHHOIO CTaHy
Ta 3 HaOpaHHSIM YHMHHOCTI Li€l0 YaCTH-
Hoo (to6to 3 1 TpaBHs 2022 poky).
Tomy KpuMiHa/bHe MPOBAIKEHHS B CYIi
mepuol iHCTAHIil IIONO 3JIOUMHIB, 3a
BYMHEHHS $IKUX MependayeHo NOBiuHe
no36aBJieHHS BOJI, 3[iHCHIOETBCS KOJe-
riaJbHO CYIOM Yy CKJali TPbOX CYIJiB,
KpiM 3AilCHeHHS] KPUMiHAJbHOTO MPOBa-
IDKeHHST Yy CyIi, B IKOMy OO MOMEHTY
BBelleHHSI BOEHHOTO CTaHy Ta HabpaHHS
YUHHOCT] L€l yacTHHOW0 OyJ0 BHU3Ha-
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YeHO CKJaf Cydy 3a Y4acTio INPHUCSXK-
HUX.

Y4acTb 3aXHCHUKA Yy KPUMiHaJbHOMY
NpOBaIXKeHHi

3rigHo i3 cT. 7 3akoHy YKpaiuu «[Ipo
aIBOKATYPY Ta aABOKATCHKY AiSI/IbHICTh»
(in 5 munus 2012 poky Ne 5076-VI)
HeCYMICHOI 3 [JiVIBHICTIO aJaBOKaTa
e BilicbkoBa cayx6a. ¥ pasi BHUHHK-
HeHHSl 00CTaBHH HEeCYMICHOCTI afBOKaT
y TPUIEHHHMH CTPOK 3 IHS BUHUKHEHHS
Takux OOCTaBMH Mae€ MOoJaTH IO paiu
aJlBOKaTiB perioHy 3a aJpecol CBOro
po6o4oro Micls 3asiBy MpO 3yNHHEHHS
aIBOKATCbKOI mistibHOCTI. OqHak He Bci
aJIBOKaTH MOAal0Tb Taky 3asBy. llpu
IbOMY 3’SICOBYBaTH, YOMYy AafBOKAaT He
nojaB 3asiBy NpPO 3YyMHHEHHS aABOKaT-
CbKOI JiIIBHOCTi, — He CIpaBa CyLy.

Tinbkn mpoaHa/li3yBaBLIM  KOXKeH
KOHKPeTHUH BHINANOK, CYI Mae€ BHUPI-
IIyBaTH NHUTaHHS NpPO Te, BiIK/JaLaTH
pO3I/Isii KPHUMiHAMBHOTO MNPOBAIXKEHHS
Y{ 3a/ydaTH iHIIOrO 3aXUCHHKA, HaBiThb
SIKIIO LBOTO He Oakae OOBUHYBaueHHH.
3BicHO, fKIIO € HeOoOXiAHICTh MpoBe-
IeHHSl HeBiIKJaAHUX TpollecyanbHUX
LiH, HampuKJ/al NPOJOBXKEHHS CTPOKY
TPUMaHHA Tif BapToio, TO, 6€3yMOBHO,
NOTPi6HO 060B’3KOBO 3a/IyuaTH {HILIOTO
saxucHuka [10, ¢.543].

dkumo B cymuiB € no6orBaHHS, IO
y 3B'SI3Ky 3 BiIK/JameHHAM pO3IJIALY
KPHUMIHAJbHOTO IPOBAKEHHS Yepes Bij-
CYTHICTb 3aXHCHHKa, SKHUH MepebyBae
B 3CY un TpO, ue npoBamxeHHs1 Hyne
PO3IJISIHYTO MOHAJ PO3YMHi CTPOKH, TO
B Wi cuTyalil BapTo mnam sTaTv Mpo
KpUTepili pPO3YMHOCTI CTPOKiB, mNepen-
6aueni ct. 28 KIIK Ykpainu, siki mnos-
HICTIO BiOMOBimalOTh KpUTepisiM EBpo-
MeUChbKOro CYAy 3 MpaB JIIOIUHH. Tak,
ONHHUM {3 KpuUTepiiB A/ BU3HAYEHHS
PO3YMHOCTI  CTPOKIB  KPUMiHAJBHOTO
NPOBAJ’)KEHHS € MOBeJiHKa YYaCHUKIB
KPUMIHAJIbHOTO TIPOBaKeHHs (30Kpema
i 06BUHYBAUYEHOrO).

BucnoBku. JlucKyciiHUM JuLIa-
€TbCS NMUTAHHS NpPO Cclelja/jbHe CyJI0Be
nposamkenns (in absentia) i mosimom-
JIeHHS OOBHHYBAaueHOro, LIOA0 $KOTO
BoHO 3gidcHIoeTbcsl.  KIIK  Ykpainu
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nepef6ayeHo, 10 MOBICTKU PO BUKJIHK
00BHHYBAUeHOTrO y pasi 3AilCHEHHS Clle-
LiaJJbHOTO CYN0OBOTO NMPOBAIKeHHs Hal-
CHJIAIOTBHCS 32 OCTAHHIM BIIOMHUM MicLeM
Horo MpoXKHMBaHHA 4K TepeOyBaHHS,
a npouecyajbHi NOKyMeHTH, L0 Iil-
JITal0Thb BPY4YEHHI0O OOBHHYBAaueHOMY,
HaJCUMAIOTbCH  3axHUCHHUKY. [H(popma-
Ui NIpo Taki NOKYMEHTH Ta IOBIiCTKH
PO BUKJIWK OOBHHYBaueHOro 060B’s3-
KOBO MYOJiKyIOTbCA B 3aco6ax MacoBoOi
inpopmauil 3arajsbHOmEpkKABHOI cdepu
PO3MOBCIOJKEHHSI Ta Ha oOiLiiHOMYy
Be6 caHTi cymy. 3 MOMEHTY OmyOJiKy-
BaHHS MOBICTKM MPO BHKJHMK y 3acobax
MacoBol iH(popMallil 3arajbHOIEPKABHOI
chepu PO3MOBCIOMKEHHS Ta Ha OQillid-
HOMYy BeO cauTi cyny 0oOBHHYBaueHHH
BBayKa€ThCs HAJME’KHUM YHHOM O3HaHOM-
JieHUM 3 1i amictoM. OnHaK, 3 OTJISIAy Ha
CbOTOJIHIIIHIO CUTYyaLil0, OYEBUAHO, IO
TaKWX BHUMOT 3aKOHOJABLS ILIOAO TOBi-
JOMJIEHHST 0COOH HeJJ0CTaTHbO.

Cmammsa  npucsauena  8ucC8im-
AEHHI0 npobaem KpumiHaAbHOEO NpO-
yecyarobrozo 3akoHodascmsea Y po3-
pi3i cvo2oOeHns Ha mai 30pOiHOL
aepecii Pociticokoi @edepayii.

36poiina aepecis Pociticokoi @ede-
payii npussesa 00 pady BUKAUKIB
0a5 30iliCHEHHA KPUMIHAAbHO20 NPO-
gadycenns Ha mepumopii Yxpainu.
Heobxionicmo enecenns 3min 00 Kpu-
MIHAALHO20 NPOUECYAAbHOEO 3AKOHO-
dascmsea Ykpainu sunukia wie y 2014
poUi 3 MOMEHmMY NOYAmKYy Mum4aco-
8ol okynayii Asmonomnol Pecnybrixu
Kpum, wmicm [loneuyvk, Jlyeancokux
ma okpemux pailouis yux obaacmel,
no4amox Kol 8CMAHOBAEHO NONOHCEH-
wamu 3akony Ykpainu “Ilpo 3abesne-
yeHHs npas i c80600 epomadsH ma
Npasosuil pexum Ha MumM4aco8o OKY-
nosawiti mepumopii Ykpainu’ 8id 15
keimus 2014 poky. [Ipome 3a sicim
pPOKiB mpusaruoeo 30pOliH0E0 KOH-
Qparikmy 8ci npobaemHi NUMAHH MAK
i He OyYAu IPDYHMOBHO ONPAULOBAHI.
3 a0moeo yboeo pPOKY Nnpasooxopo-
HHQ cucmema YKpainu onunuiace nid
c80€pidHo0 “aasuHo0” makux npa-
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sgonopyuieHs. 3 o0Hiei cmoponu, Qik-
cyromoca Qakmu BHUUHEHHA BOEHHUX
3A04UHIB, 8K, HANPUKAQAOD, Hanadu Ha
yusirvHi ob’exmu, 8buscmsa uusisb-
HUX ocib, cekcyaibHe HACUALCMBO
ma iHUWi, SKi 8UMAeArOmMb HAACHCHOL
ysaeu 0o Odemadsetl, 3HAUHUX 3YCUANb
0as npogedenHss po3CAi0Y8aAHHA ma
BI0N0OBIOHUX  BHAHb  MIHCHAPOOHUX
cmandapmis 045 30iliCHEHH HAAEH -
HOI npasosoi ksairigikayii Odisawe. 3
[HWOI CMOpPOHU, 3HAYHA KIAbKICMb
paxmis npasonopyuieHsb, cCnpamosa-
HUX npomu HAYioHAAbHOI be3nexu,
BUMACAIOMb CUCMEMHO20 3ANYHUEeHHA
pecypcy  NpasBOOXOPOHHUX — Opeawis
045 ix docaidscerHs..

Ha ¢oni yvoeo 3saruwaromocs
302ANbHOKPUMIHANbHI npasonopy-
UeHHA K Mapkep npasonopaoky Y
6ydo-akomy peeioni. Tomy 8 yux ymo-
8ax 8Kpail 8axcAUB0 abu KpUMIHALbHE
npouecyaivHe 3aKoHo0ascmso YKkpa-
{Hu Hadasaso 8Ci moxcAUBOCMI OAS
cucmemu npagocydos BuKOHYys8amu
noxkaadeni Ha Hei nomouHi 3a80aHHA
ma nodoaamu HO8i BUKAUKU.

Huckyciiinum AUULAEMBCA
NUMAaHHA NPo cneyiaivHe cyoose npo-
saodxcenns (in absentia) i nosidom-
AeHHS 00BUHYBAUEHO020, U000 AKOEO
gorno 30iiicnoemoca. KIIK ¥Yxpa-
iHu nepedbauero, w0 NOBICMKU NPO
BUKAUK 068UHYBAUEHO020 Y pa3di 30iiic-
HEeHHS Cneyiasbro2o cydosoeo nposa-
OxceHHs Ha0CUAQOMbCS 3Q OCMAHHIM
gidomum micyem tioeo NPOHUBAHH S YUl
nepebysanms, a npouecyasvHi O0OKy-
MeHmu, wo nioasecaromos BpYyHeHHIO
obsuHysaUeHOMY, Hadcusaromocs
saxucHuky. Iugopmauyia npo macki
doKymenmu ma nosicmKu npo UKAUK
obsunysauerozo 0608°a3k080 nybAi-
Kyromocs 8 3acobax macosoi ingop-
mayii 3aearbHodepiasHoi cepu pos-
noscrooxenHs ma Ha ogiuiiinomy seb
caimi cydy. 3 momenmy onybAIKY-
BAHHA NOBICMKU NPO BUKAUK Y 3ACO-
6ax macosoi ingopmauii 3aearvrodep-
HABHOI chepu po3noBCrOOHEHHS ma
Ha ogiyitinomy 8eb caiimi cydy 068u-
HYBAYEHUL B8B8ANAEMbCA HANCHHUM
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YUHOM O3HQAUOMACHUM 3 Ii 3MICMOM.
Oodnak, 3 0easady Ha CvbOOOHIULHIO
cumyayiro, 0o4esuOHO, W0 MaAKux
sumoe 3aKoH00asus uj000 nosidom-
ACHHS 0cobU HedocmamHbo.

Kaio4yoBi cjoBa: KpUMiHa/bHe IPO-
LecyasbHe 3aKOHOJABCTBO YKpalHH,
BiMCbKOBI Zii, 30poiiHa arpecisi, BiCbKoO-
Ba arpecis, npouecyanbHi HOBEJIH.

Syvodied I. Amendments to
the Criminal Procedure Code
since the outbreak of hostilities
in 2014 and the armed aggression
of the Russian Federation against
Ukraine since February 24, 2022

The article is devoted to
highlighting the problems of criminal
procedural legislation in the context
of today against the background of
the armed aggression of the Russian
Federation.

The armed aggression of the
Russian Federation led to a number
of challenges for conducting criminal
proceedings on the territory of
Ukraine. The need to amend the
criminal procedural legislation of
Ukraine arose back in 2014 from
the moment of the beginning of
the temporary occupation of the
Autonomous Republic of Crimea,
the cities of Donetsk, Luhansk and
certain districts of these regions, the
beginning of which was established
by the provisions of the Law of
Ukraine “On Ensuring the Rights
and Freedoms of Citizens and the
Legal Regime for a Temporary of the
occupied territory of Ukraine” dated
April 15, 2014. However, during the
eight years of the ongoing armed
conflict, all problematic issues have
not been thoroughly worked out.
Since February of this year, the law
enforcement system of Ukraine has
been under a kind of “avalanche” of
such offenses. On the one hand, the
[acts of war crimes are recorded, such
as attacks on civilian objects, killings
of civilians, sexual wviolence and
others, which require due attention to
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detail, considerable effort to conduct
an  investigation, and relevant
knowledge of international standards
to carry out a proper investigation.
legal qualification of actions. On the
other hand, a significant number of
facts of offenses against national
security  require the  systematic
involvement of the resources of
law enforcement agencies for their
investigation.

Against this background, general
criminal offenses remain as a marker
of law and order in any region.
Therefore, in these conditions, it is
extremely important that the criminal
procedural legislation of Ukraine
provides all opportunities for the
justice system to f[ulfill the current
tasks assigned to it and to overcome
new challenges.

The issue of special court
proceedings  (in  absentia) and
notification of the accused, in respect
of whom it is conducted, remains
debatable. The Code of Criminal
Procedure of Ukraine stipulates that
summons to summon the accused in
case of special court proceedings
are sent to his last known place of
residence or stay, and procedural
documents to be served on the accused
are sent to the defense counsel.
Information about such documents
and subpoenas on the summons of the
accused must be published in mass
media of nationwide distribution and
on the official website of the court.
From the moment of publication
of the subpoena in the mass media
of nationwide distribution and on
the official website of the court, the
accused is considered to have been
duly [amiliarized with its content.
However, given the current situation, it
is obvious that such requirements of the
legislator regarding the notification of
the person are not enough.

Key words: criminal procedural
legislation of Ukraine, military actions,
armed aggression, military aggression,
procedural novels.
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1. Introduction. On July 16, 1990,
the Supreme Council of the Ukrainian
Soviet Socialist Republic at its 12th
Meeting adopted the declaration
of independence of the Ukrainian Soviet
Socialist Republic [1]. Chapter III of this
declaration indicated that the state
power in the country exercised based is
on the division of power into legislative,
executive and judicial.

On August 24, 1991, the Supreme
Council of the Ukrainian Soviet
Socialist Republic adopted a resolution
on the proclamation of the independence
of Ukraine, which signed was by
the Chairperson of the Supreme Council
of the Ukrainian Soviet Socialist
Republic — L. Kravchuk in the capital
of the state — Kyiv.

The first step towards the formation
of the judicial system in Ukraine
established was in the Law of Ukraine
of 12 September 1991 on the right
of inheritance in Ukraine [3]. Where

art. 4 indicated that the state
authorities, prosecutor’s offices, courts
and arbitration courts established

under the Constitution of the USSR
of 1978 [4] operate in Ukraine until
the creation of new state authorities,
the Constitution of Ukraine.

The reform of the judiciary in
Ukraine can be divided into four stages
(periods): the first — in the period 1991—
2000, the second — in the period 2001—
2009, the third — in the period 2010-
2015 and the fourth — after 2016 year.

This article will analyze

the transformation of the judicial
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system in Ukraine in the period 1991-
2000 and 2001-2009.

2. Reform of the judiciary in
the period 1991-2000 and the judicial
seli-government. On 28 April 1992,
the Verkhovna Rada (Supreme Council
of Ukraine) adopted a Resolution on
the concept of judicial and legal
reform in Ukraine [5], which set out
the main directions, tasks and prospects
for reforming the judicial system in
the country.

During 1992, the Supreme Court
of Ukraine had to prepare and submit
for consideration by the Verkhovna Rada
of Ukraine draft legislation on the judiciary,
the bar, on amendments to the Code
of Criminal Procedure and the Code of Civil
Procedure concerning the consideration
of cases in the composition of a single
court, as well as on the judicial procedure
for verifying the legality of the arrest
and detention of citizens, including
the protection of the right to defend
a suspect or accused.

The concept set the task for
the council of ministers of Ukraine
and the Commission of the Verkhovna
Rada of Ukraine on legislation
and the rule of law on the preparation
of new draft Codes of Criminal
Procedure and the Code of Civil
Procedure, as well as the Civil Code,
the Code of Offenses, the Labor Code
and the Economic Code of Ukraine.
This concept assumed the proposals
on the creation of the Verkhovna Rada
of Ukraine — the Institute of legislation
and legal reform of Ukraine.
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The very name “judicial and legal
reform in Ukraine” is a very complex
philosophical,  social and legal
phenomenon, which very related is
closely to the “content” of this concept.
In turn, such a category of concepts as
“reform”, “judicial”, “legal” — these are
general concepts that most reflect their
characteristics of properties in relation
to the phenomena of the objective
world. The basic concept in this complex
category of concepts is “reform”. In
the simple sense of the word from
the French reforme or from the Latin
reformare, these are the processing,
transformation, transformation  or
reconstruction of any aspect of social
life. That is, under the reform we
understand the process of cardinal
and often quite long transformations
of aspects of social life, state
institutions and separate structures.
As a rule, reform is a modernization
and a change in the form and content
of social relations that do not violate
the fundamental foundations [6].

As the Ukrainian scientist,
J. Shemshuchenko points out, the whole
complex of projects aimed at changing
the status of the judicial authority
and achieving real independence
of the judicial system carried is
out through certain institutional
transformations in the country. It
is interesting that academic legal
science identifies several directions
of judicial and legal reform carried out
in the state. The most complicated
direction of reform seems to be the one
that is associated with the creation
of the foundation for the new principles
of the ideology of modern society with
the formation of a system of values
headed by a free and socially active
person. Not the last role in this process
is discharged namely judicial power [7].

The concept of judicial and legal
reform in Ukraine aimed was to make
the legal system and the judicial
system of Ukraine to lead to socio-
economic and political changes that
are have become in Ukrainian society
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after the collapse of the Union of Soviet
Socialist Republics. The main objectives
of judicial and legal reform in Ukraine are:
the reconstruction of the judicial system,
the improvement of judicial forms in
order to guarantee the independence

and independence of the judicial
system bodies from the influence
of the legislative and executive

authorities, theimplementation of theidea
of democratic justice, the creation
of a judicial system guaranteeing
the independence of the Judicial for
competent consideration, an independent
and impartial tribunal.

In the scientific legal literature,
“court” understood is as a body
of state power created to administer
justice. This concept understood is also
as judicial proceedings [8]. As rightly
points out Kivalov S. from time to
time the concept of “court” identified
is with the judgment about anything,
evaluation of anything and even for
the designation of the university
term “Court in Ukraine”. Naturally,
the adjectives “judicial” derived are
from the word “court”. It is with
connected this concept that the concept
of “judicial authority” [9].

The “judicial  system”, in
turn, is a component of the legal
system in the state, which means
the mode of organization and activity
of judicial authorities and the principles
of the administration of justice [10].

In the concept in chapter III,
indicated it was that in Ukraine they
operate:

— Constitutional Court of Ukraine,

— Courts of general jurisdiction,

— Arbitration courts.

The concept also specified that
criminal, civil and misdemeanor cases
with be dealt in district courts with
one judge and in inter-district (district)
courts with three judges. On the other
hand, the circuit courts should have
dealt with cases of serious crimes
in the composition of the collegial
court and at the same time acted as
an appellate instance for district courts
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or as a cassation instance for inter-
district courts. As regards the Supreme
Court of Ukraine, its function was
exclusively supervisory and concerned
the review of cases on appeal or
cassation, depending on the category
of cases and in connection with the new
circumstances of the case.

The  concept  indicated  that
during the formation of the Armed
Forces of Ukraine, the Border Guard
of Ukraine and the National Guard
of Ukraine — in the system of Courts
of general jurisdiction will function
military courts, and the Superior
Court for military courts will be
the Judicial College for military affairs
of the Supreme Court of Ukraine,
which will act as an appellate military
garrisons and  military  districts,
including in cases considered with
the participation of a jury.

In addition, the concept assumed
the creation of administrative courts in
Ukraine, the purpose of which will be
the consideration of disputes between
citizens and state administration bodies.
At the district level, the specialization
of judges in the consideration of cases
arising from administrative and introduces
was public disputes. The specialized
administrative judicial colleges estab-
lished were in the district courts that
acted as the first judicial instance in
certain categories of cases (e.g. elec-
toral law cases) or as the appellate
instance for cases dealt with by district
courts. A specialized judicial college for
administrative matters should also be
set up at the level of the Supreme Court
of Ukraine, acting in certain categories
of cases as an appellate instance (e.g. ca-
ses in the field of electoral law) or as
a cassation instance for cases dealt
with by district courts. Importantly,
the concept assumed that during
the reform of the judicial system of general
jurisdiction of Ukraine should excluded
be in a separate branch of the judicial
system — administrative courts.

For the consideration of economic
issues, the concept assumed the crea-
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tion in  Ukraine at the level
of the oblast — economic courts,
and the Supreme Economic Court
of Ukraine becomes the supreme
instance for these courts. According to
the concept, appeal colleges also have
been should create in the Supreme
Court of Ukraine, the Supreme Court
of the Autonomous Republic of Crimea
(A.R.C.), the district courts and the local
court in the capital of the state — Kyiv,
and of the Appeal Court of Ukraine
should have been created.

On 4 June 1991, the Law on
the arbitration court adopted was
in Ukraine [11]. In accordance with
art. 5 of the Law — in Ukraine was
established a system of arbitration
courts, namely:

—  Supreme  Arbitration = Court
of the Ukrainian Soviet Socialist Republic,

— Arbitration Court of the Autonomous
Soviet Socialist Republic of Crimea,

— Regional arbitration courts,

— Arbitration court of the city of Kyiv.

The Supreme Arbitration Court
of Ukraine (S.A.C.) consisted of:
the President of the court, the first
deputy President of court, the deputies
of the President and the arbitrators,
who acted in the composition -
the Plenum of the S.A.C. of Ukraine,
the Presidium of the S.A.C. of Ukraine
and the arbitration collegiums dealing
with economic disputes and reviewing
decisions and orders of the arbitration
courts (art. 11 of the Law).

As part of the judicial reform
in Ukraine, the Law on the status
of judges adopted was on 16 December
1992 [12], which established in art.
3.1 that a judge in the administration
of justice is independent and subject
only to the norms of the legislation
and the constitution of Ukraine. The
law established the status of judges
of the Supreme Court of Ukraine,
the Constitutional Court of Ukraine,
economic courts of Ukraine and military
courts of Ukraine (art. 4), guarantees
of independence of judges (art. 11-13),
disciplinary liability of judges (art.
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31-38), attestation of judges (art. 39-—
41) and the material and social security
of judges (art. 42—45).

In addition, in order to develop
the judicial corps, the law provided
for the creation of Qualification
Commissions of Judges (art. 16),
which had the competence to attest
judges and bring them to disciplinary
responsibility. In accordance with art.
25 of the Law, in order to express
the will of judges, of the judicial self-
government were created, namely:
the Conference of Judges of local courts
and of appeal courts, the Assembly
of Judges of the Supreme Court
of Ukraine, the Assembly of Judges
of  Supreme  Specialized Courts
and the Congress of Judges of Ukraine.

The next step in the implementation
of judicial and legal reform in Ukraine is
the adoption of the Law of 2 February
1994 on bodies the judicial self-

government [13], which precisely
defined the circle of judicial self-
government, their competences

and tasks. In accordance with art. 1(2)
of the Law to the bodies of the judicial
self-government were referred: 1) Confe-
rence of Judges of the courts of general
jurisdiction of the Autonomous Republic
of Crimea, 2) Conference of Judges
of Regional Courts of Ukraine, 3) Confe-
rences of Judges of the cities
of Kyiv and Sevastopol, 4) Conference
of Judges of military courts, 5) Assemb-
ly of Judges of the Supreme Court

of Ukraine, 6) Assembly of Judges
of Supreme Arbitration Court of Ukraine,
7) Conferences of Judges of arbitration

courts, 8) Congress of Judges
of Ukraine.

The tasks of the Conference
of Judges included: 1) defending
the members of the Qualification

Committee of Judges (Q.C.J.), 2) discus-
sing questions of application of legis-
lation arising in judicial practice,
3) discussing proposals of judges in
issuing clarifications on the application
of legislation in the resolution of cases,
4) addressing the Supreme Court
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of Ukraine with a proposal to submit
to the Verkhovna Rada of Ukraine
technical security of judicial activities,
5) the protection of delegates to
the Congress of Judges of Ukraine
and the consideration of other
issues arising from the activities
of the courts. In accordance with
art. 7 (1) of the Law, the Q.C.J. was
convened at least once a year on
the basis of decisions of the Presidium
of the Supreme Court of the A.R.C,,
the Presidium of the regional courts
of Ukraine, the Presidium of local court
of Kyiv and the Presidium of local court
of Sevastopol.

The supreme body of judicial self-
government is the Congress of Judges
of Ukraine, which convened was not
less than once every b5 years — by
a joint decision of the Presidium
of the Supreme Court of Ukraine
and the Presidium of the Supreme
Arbitration Court of Ukraine.

According to art. 15 (2) of the Law,
the tasks of the Congress of Judges
of Ukraine were: 1) to defend from
the total number of judges of courts
of general jurisdiction (with the exception
of economic courts and military courts)
members of the Higher Qualification
CommissionofJudgesofUkraine(H.Q.C.J.
of Ukraine), 2) to defend at the request
of delegates of the Congress of Judges
of Ukraine members of the Higher Council
of Justice of Ukraine (H.C.J. of Ukraine)
and judges of the Constitutional Court
of Ukraine, 3) methodological assistance
and improvement of their qualifications,
4) address to the Plenum of the Supreme
Court of Ukraine a request to clarify
the application of legislation in
the cases, 5) consideration of proposals
on organizational and material-technical
security of the activities of the courts
of Ukraine; 6) consideration of questions
related to the implementation of the Law
of Ukraineof December 15,1992 Ne 2862-
XII on the status of judges [12].

The Congress of Judges of Ukraine
in an open vote elected the Assembly
of Judges of Ukraine, which acted
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as a judicial self-government body
in the period between the Congress
of Judges. According to art. 21 (1, 4, 5)
of the Law, the tasks of the Assembly
of Judges of Ukraine were: 1) resolving
issues related to the personnel,
financial and material-technical
security of courts, 2) social security
of judges and members of their families,
3) conducting control over the organization
of the activities of courts of general
jurisdiction and the implementation
of decisions adopted by the Congress
of Judges of Ukraine.

On 2 February 1994,
the law on qualification commissions
of judges, qualification attestation
and disciplinary responsibility
of judges of courts of Ukraine
adopted was in Ukraine [14]. According
to this law, in Ukraine, Qualification
Commissions of Judges (Q.C.J.) in local
and appellate courts of the Autonomous
Republic of Crimea and the regional
courts of Ukraine, in the courts
of the cities of Kyiv and Sevastopol,
in economic courts, in military courts
were established, and the Higher
Qualification Commission for Judges
of Ukraine was established.

The term of service of a member
of the Q.CJ. was 5 years (art. I,
2 of the Law).

In  accordance  with  Article
3 of the law — the Q.C.J. consisted
of 11 members, namely: the Chairperson,

his  deputy and 9  members
of the commission. In contrast,
the H.Q.C.J. of Ukraine consisted
of 13 members: the Chairperson,
his  deputy and 11  members

of the commission. This commission
consisted of the following: 6 judges
of courts of general jurisdiction,
3 judges of economic courts, 1 judge

of military court, 1 person with
higher legal education elected by
the Verkhovna Rada of Ukraine,

1 person with higher legal education
appointed by the minister of justice
of Ukraine and 1 person from scientific
legal circles.
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According to art. 6 of the Law,
the tasks ofthe Qualification Commission
of Judges were: 1) to conduct judicial
examinations and issue relevant opinions
on the preparation of a candidate
for a judicial position, 2) to check
candidates for the requirements for
a judicial position, 3) to issue opinions
on the dismissal of judges from their
official posts, 4) to issue opinions on
the possibility of defending a judge
for an indefinite period, 5) to certily
judges and assign them a Qualification
Class, 6) initiating  disciplinary
proceedings against judges, 7) bringing
judges to disciplinary responsibility,
8) consideration of questions about
the termination of the stay of the judge
in a state of rest.

[t should be noted that decisions
or opinions of the Qualification
Commission of Judges be appealed by
a judge or a candidate for a judicial
position — to the Higher Qualification
Commission of Judges of Ukraine within
10 days from the date of receipt of such
a decision or opinion of the Q.C.J,
and decisions on bringing a judge to
disciplinary responsibility — within that
time — to the Higher Council of Justice
of Ukraine. The decision of the H.Q.C.J.
of Ukraine and the decision of the H.C.J.
of Ukraine was final (art. 12 (1, 6)
of the Law).

Animportant step in the development
of the judicial system of Ukraine is
the adoption on 28 June 1996 of the first
Constitution of Ukraine [15], which,
in Chapter VIII of the Constitution,
entitled “Judiciary” (art. 124-131),
established a new judicial system
in the Ukrainian state. The article
6 of the Constitution of Ukraine
of 1996 introduced the principle
of the three-division of state power into
legislative, executive and judicial.

The  Constitution of  Ukraine
established the division of courts in
the Ukrainian state into two categories:

the Constitutional Court of Ukraine
and courts of general jurisdiction
(art. 124 (3) of the Constitution).
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In addition, the constitution establi-
shed that the judiciary in Ukraine
exercised is exclusively by the
courts, and the delegation of functions
of the courts, as well as the appropriation
of these functions by other state bodies
or official persons is unacceptable. The
Constitution of Ukraine she also specified
that the jurisdiction of courts extend to
all legal relations arising in the state,
and the formation of the system of courts
of general jurisdiction in Ukraine built
is on the principle of territoriality
and specialization.

The  Constitution  of  Ukraine
established that the supreme judicial
authority in the system of courts
of general jurisdiction is the Supreme
Court of Ukraine, and in the system
of specialized courts — the Supreme
Specialized Courts. The Constitution
stipulates that in the judicial system
of Ukraine there be also of appeal
courts. In contrast, the establishment
of extraordinary or special courts in
the state is unacceptable. It should
be noted that the Constitution
of Ukraine it introduced the principle
of the independence and inviolability
of judges in the administration of justice
and their subordination only to the rules
of Law (art. 125 (2, 5), art. 126 (1)
and art. 129 (1) of the Constitution
of Ukraine).

On 16 October 1996, the Law
on the Constitutional Court [16]
adopted was in Ukraine, which defined
the status of this institution in the state
and established this body as the only
one in the constitutional jurisdiction
of Ukraine. According to art.5 of this
law, the Constitutional Court of Ukraine
consists of 18 judges, including 6 judges
appointed by the president of Ukraine,
6 judges — by the Verkhovna Rada
of Ukraine and the remaining 6 judges —
by the Congress of Judges of Ukraine.
The law also established that the judge
of the Constitutional Court of Ukraine
appointed is for a term of 9 years
without the right to re-occupy this post
(art. 9 of the Law).
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The law introduced the principle
of independence and inviolability
of judges in the administration of justice
and the principle of subordinating
them exclusively to the norms
of the legislation and the constitution
of Ukraine (art. 27-28 of the Law).

Returning to the topic
of the development of the judicial
system in Ukraine, it should be noted
that in 1998 a new body of judicial self —
government was created in the country —
the Higher Council of Justice (H.C.J.).
In accordance with art. 3 of the Law
of Ukraine of 15 January 1998 on
the Higher Council of Justice [17]
the tasks of the H.C.J. were to:
consider cases and make decisions on
violations by judges and prosecutors
of the requirements for compliance
with their positions, conduct
disciplinary proceedings against judges
of the Supreme Court of Ukraine
and judges of the Supreme Specialized
Courts, consider complaints against
decisions of the Higher Qualification
Commission of Judges of Ukraine
(H.Q.C.J.) to prosecute or refuse to
as well as prosecutors. In addition,
the H.C.J. had the right to make
a proposal to the president of Ukraine
to appoint judges to the post or to
dismiss them.

The Higher Council of Justice
of Ukraine consisted of 20 members,
namely: 3 members were appointed
by the Verkhovna Rada of Ukraine,
3 — by the president of Ukraine, 3 —
by the Congress of Judges of Ukraine,
3 — by the Congress of lawyers
of Ukraine and 3 — by the Congress
of representatives of higher legal
educational establishments
and scientific institutions of Ukraine,
as well as 2 members from the All-
Ukrainian Conference of employees
of the prosecutor’s office. In addition,
the H.C.J. of Ukraine consisted
of the President of the Supreme Court
of Ukraine, the Minister of Justice
of Ukraine and the Prosecutor General
of Ukraine. The H.C.J. of Ukraine
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was  plenipotentiary  subject  to
the appointment of at least 14 members
and their oath (art. 5 and art.

16 of the Law).

A complaint against the decision
of the H.Q.C.J. of Ukraine on bringing
to disciplinary responsibility of a judge
and a complaint against the decisions
of the qualification and disciplinary
commission of prosecutors of Ukraine
on bringing to disciplinary responsibility
of a prosecutor could be addressed to
the higher council of justice of Ukraine
within 1 month from the date of receipt
by a judge or prosecutor of a decision to
bring them to disciplinary responsibility
(art. 46 and art. 47 of the Law).

3. Judicial reform 2001—2009.
A new stage in the development
of the judiciary in Ukraine was
the adoption of the first Law of Ukraine
of 7 February 2002 on the system
of the judiciary in Ukraine [18]. This
law established the legal basis for
the organization of the judicial power
in the state, the system of courts
of general jurisdiction, including local
courts, courts of appeal, the Appeal
Court of Ukraine, the Cassation Court
of Ukraine (C.C.U.), the Supreme
Specialized  Courts  of  Ukraine
and the Supreme Court of Ukraine. The
law also defined the status of judges,
the requirements for applicants for
a judicial position, the requirements for
qualified attestation of judges, as well
as the disciplinary liability of judges.
According to art. 3 of the Law indicated
that the judicial system in Ukraine con-
sisted of a system of courts of general
jurisdiction and the Constitutional Court
of Ukraine, and the creation of extraor-
dinary or special courts is unacceptable.
The Law introduced the principle of inde-
pendence of judges in the administration
of justice and their subordination only to
the norms of law (art. 14 of the Law).

According to art. 18 of the Law,
the system of courts of general juris-
diction in Ukraine was formed because
of territoriality and specialization
and consisted of:
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— Local courts,

— Appeal Courts and the Appeal
Court of Ukraine,

— Cassation Court of Ukraine,

— Specialized Supreme Courts,

— Supreme Court of Ukraine.

The law stipulates that
the supreme judicial body in the sys-
tem of courts of general jurisdiction is
the Supreme Court of Ukraine, and in
the system of a specialized form of judi-
ciary — the Supreme Specialized Courts
of Ukraine.

As regards military courts, in accor-
dance with art. 19 (1) of the Law, — mil-
itary courts were referred to the system
of courts of general jurisdiction and admin-
istered justice in the armed forces
of Ukraine and other military units.

[t should note be that for the first
time in the history of the development
of the judiciary of Ukraine, the law
stipulated that the specialized form
of the judiciary should include eco-
nomic courts, administrative courts, as
well as other specialized courts (art.
19 (2) of the Law).

On the other hand, according to
art. 20 of the law, the establishment or
liquidation of the ordinary courts took
place based on a decree of the President
of Ukraine at the request of the Minis-
ter of Justice of Ukraine agreed with
the President of the Supreme Court
of  Ukraine or the President
of the relevant Supreme Specialized
Court of Ukraine.

In accordance with art.
21-22 of the Law, the local courts
of general jurisdiction are referred to:
district courts, local courts, as well as
garrison military courts dealing with all
civil and criminal cases, as well as cases
of offenses as a court of first instance.
On the other hand, the economic courts
of the Autonomous Republic of Crimea,
the cities of Kyiv and Sevastopol
dealing with economic cases in were
the first instance referred to the local
economic courts. As local administra-
tive courts defined, were district admin-
istrative courts dealing with all cases
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arising from the administrative-public
relations arising between the citizen
and the body of state administration
and acting as courts of first instance.

The Law established that the sys-
tem of courts of general jurisdiction
of Ukraine includes courts of appeal
of general jurisdiction and specialized
courts of Appeal. The regional courts
of appeal, the courts of appeal of the cit-
ies of Kyiv and Sevastopol, the court
of appeal of the Autonomous Republic
of Crimea, the military courts of appeal
of the regions of Ukraine and the court
of appeal of the military-naval forces
of Ukraine, as well as the Court
of Appeal of Ukraine (art. 25 (1, 2)
of the Law) are referred to the courts
of appeal of general jurisdiction.

The Regional Appellate Courts
have been established in the Autono-
mous Republic of Crimea (in Simfero-
pol), in the cities of Kyiv and Sevasto-
pol and in all the regions of Ukraine,
namely: Vinnytsa, Volyn (in Lutsk),
Dnipropetrovsk, Donetsk, Zhytomyr,
Zakarpattia (in Uzhhorod), Zapor-
izhzhia, Ivano-Frankivsk, Kyiv, Kirovo-
grad (since February 5, 2019, renamed
Kropyvnytskyi Region) [19], Luhansk,
Lviv, Mykolaiv, Odesa, Poltava, Rivne,
Sumy, Ternopil, Kharkiv, Kherson,
Khmelnytskyi, Cherkasy, Chernivtsi
and Chernihiv [20].

The basis on of the Decree
of the President of Ukraineof 30 August
2001 Ne 789/2001 [21] in Ukraine
created were four military Courts
of Appeal:

— Military Court of Appeal
of the Central Region of Kyiv,

— Military Court of Appeal
of the Western Region in Lviv,

— Military Court of Appeal

of the Southern Region of Odesa,

— Court of Appeal of the Mili-
tary-Naval Forces of Ukraine in Sev-
astopol and twenty four local military
courts of the garrisons in regions: Vin-
nytsa, Darnitsa (Kyiv), Dnipropetrovsk,
Donetsk, Yevpatoriia, Zhytomyr, Zapor-
izhzhia, Ivano-Frankivsk, Kyiv, Luhansk,
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Lviv, Mykolaiv, Odesa, Poltava, Rivne,
Sevastopol, Simferopol, Uzhhorod, Feo-
dosia, Kharkiv, Khmelnytskyi, Cherkasy,
Chernivtsi and Chernihiv.

In turn, in accordance with
§ 1 of the Decree of the President
of Ukraine of 19 October 2004 No.
1262/ 2004 — in Ukraine were liquidated
seven local military courts of the garri-
sons in regions: Darnitsa (Kyiv), Yevpa-
toriia, Zaporizhzhia, Ivano-Frankivsk,
Luhansk, Poltava and Feodosia [22].

In addition, under the Decree
of the President of Ukraine of 6 July
2006 Ne 559/2006 also liquidated
were [23]:

— Military Court of Appeal
of the Western Region in Lviv,
— Military Court of Appeal

of the Southern Region of Odesa,

— local military court of the Vinnytsa
garrison,

— local military court of the Mykolaiv
garrison,

— local military court of the Uzhhorod
garrison,

— local military court of Chernivtsi
garrison,

— local military court of the Chernihiv
garrison.

However, the activities of the local
military court of the Mykolaiv garrison
and the local military court of the Uzh-
horod garrison were again renewed
based on the Decree of the President
of Ukraine No. 730/2006 of 4 Sep-
tember 2006, and the local military
court of the Donetsk garrison was lig-
uidated [24].

According to the wording of art. 25
(5, 6) of the Law of Ukraine of 7 Feb-
ruary 2002 on the judicial system in
Ukraine [18] — the courts of appeal
instance of general jurisdiction were
composed of the judicial college for
civil cases and the judicial college for
criminal cases, and the Court of Appeal
of Ukraine was additionally constituted
by the judicial college for military cases.

Presidiums were also created in
the Courts of Appeal Instance, whose tasks
were: 1) to resolve organizational issues
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of the activities and supervision of the court,
judicial colleges and court chancery,
2) approval of the composition and com-
position of judicial colleges, 3) analysis
of information of the Presidents of judicial
colleges concerning the activities of these
colleagues, 4) consideration of materi-
als generalization of judicial practice,
5) analysis of judicial statistics. Meet-
ings of the bureau were held at least
once a month (art. 25 (8), art. 30 (2, 3)
of the Law).

As regards specialized courts
of appeal instance, this category
of courts includes the economic courts
of appeal instance and the administra-
tive courts of appeal instance, which
established were in the respective
appellate districts in accordance with
the Decree of the President of Ukraine
(art. 25 (3) of the Law).

On June 21, 2001, the Law
of Ukraine on amendments to the Law
of Ukraine of 4 June 1991 No. 1142-
XII on the arbitration court was
adopted [25], which defined the struc-
ture of the system of specialized eco-
nomic courts in Ukraine, namely:

— local economic courts,

— Appeal Economic Courts,

— Supreme Economic Court of Ukraine.

As follows from the content con-
tained in Annex Ne2 of the Decree
of the President of Ukraine of 11 July
2001 Ne 511/ 2001 [26] — local economic
courts were established in the Autono-
mous Republic of Crimea (in m. Sim-
feropol), the cities of Kyiv and Sevasto-
pol, as well as in all regions of Ukraine:
Vinnytsa, Volyn (in m. Lutsk), Dnipro-
petrovsk, Donetsk, Zhytomyr, Zakar-
pattia (in Uzhhorod), Zaporizhzhia, Iva-
no-Frankivsk, Kyiv, Kirovograd (since
5 February 2019 renamed Kropyvnytskyi
Region), Luhansk, Lviv, Mykolaiv,
Odesa, Poltava, Rivne, Sumy, Ternopil,
Kharkiv, Kherson, Khmelnytskyi, Cher-
kasy, Chernivtsi and Chernihiv.

As for the Appellate Economic
Courts, based on §1 of the Decree
of the President of Ukraine were cre-
ated seven Appellate Economic Courts:
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1) Appeal Economic Court in
Dnipropetrovsk of (since 19 May
2016 renamed the city of Dnipro) [27]
for the Dnipropetrovsk and Kirovograd
regions (since 5 February 2019 renamed
Kropyvnytskyi Region) [19],

2) Appeal Economic Court in Donetsk
for the Donetsk region,

3) Appeal Economic Court in Kyiv
for the Vinnytsa, Zhytomyr and Khmel-
nytskyi regions,

4) Appeal Economic Court in
Lviv for the Volyn, Zakarpattia, Iva-
no-Frankivsk, Lviv, Rivne, Ternopil
and Chernivtsi regions,

5) Appeal Economic Court in Odesa
for the Mykolaiv and Odesa regions,

6) Appeal Economic Court in Sev-
astopol for the Autonomous Republic
of Crimea and the city of Sevastopol,

7) Appeal Economic Court in Kharkiv
for the Sumy and Kharkiv regions.

In addition, in accordance with
the Decree of the President of Ukraine
of 30 May 2002 Ne499/2002 in
Ukraine created were two new Appel-
late Economic Courts [28]:

8) Appeal Economic Court in Zhy-
tomyr for the Vinnytsa, Zhytomyr
and Khmelnytskyi regions,

9) Appeal Economic Court in Zapor-
izhzhia for the Zaporizhzhia and Kher-
son regions.

In  addition, on 25  June
2003 of the Decree of the President
of Ukraine Ne 552 /2003 [29] adopted
was on the establishment of an Interd-
istrict Appeal Economic Court in Kyiv
for the Kyiv, Poltava and Cherkasy
regions and an Appeal Economic Court
in Luhansk for the Luhansk region.

To sum up, in 2003 there were
11 Appeal Economic Courts in Ukraine.

On 16 November 2004 was adopted
Presidential Decree Ne 1417 /2004 on
the establishment of district and appel-
late administrative courts, as well as
approval of district territorial courts
and the number of judges [30].

According to §1 of the Decree, from
1 January 2005, twenty seven districts
administrative courts were established
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in Ukraine, namely: Autonomous
Republic of Crimea, city of Sevastopol,
city of Kyiv and all regions of Ukraine:
Vinnytsa, Lutsk, Dnipropetrovsk (since
19 May 2016 renamed the city of Dni-
pro) [27], Donetsk, Zhytomyr, Uzh-
horod, Zaporizhzhia, Ivano-Frankivsk,
Kyiv, Kirovograd (since 5 February
2019 renamed Kropyvnytskyi Region)
[19], Luhansk, Lviv, Mykolaiv, Odesa,
Poltava, Rivne,

Sumy, Ternopil, Kharkiv, Kherson,
Khmelnytskyi, Cherkasy, Chernovtsy,
Chernihiv.

On 13 October 2008, a new
Decree of the President of Ukraine
Ne922/2008 [31] adopted was, by
the District Administrative Court
of the city of Kyiv was abolished,
and at the same time, in accordance
with §2 of this Decree, — two new dis-
trict administrative courts of Ukraine
were established on 14 October 2008:

— Central District Administrative
Court of the city of Kyiv,

— Left-Bank District Administrative
Court of the city of Kyiv.

However, on 16 October 2008, in
accordance with Presidential Decree
MNe940 / 2008 [32] was liquidated district
administrative court of the city of Kyiv,
and in return of this court created were
two new district administrative courts
of Kyiv: the Central District Adminis-
trative Court of Kyiv and the Left-Bank
District Administrative Court of Kyiv.
Therefore, the activities of the Kyiv
Regional Administrative Court were
again renewed.

In addition, as of 1 January 2005 in
Ukraine created were — seven Appeal
Administrative Courts [30]:

1) Appeal Administrative Court
in Dnipropetrovsk (since 19 May
2016 renamed the city of Dnipro) [27])
for the Dnipropetrovsk, Zaporizhzhia
and Kirovograd (since 5 February
2019 renamed Kropyvnytskyi Region)
[19] regions,

2) Appeal Administrative Court in
Donetsk for the Donetsk and Luhansk
regions,
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3) Appeal Administrative Court in
Kyiv for the Vinnytsa, Zhytomyr, Kyiv,
Cherkasy, Chernihiv regions and city
of Kyiv,

4) Appeal Administrative Court
in Lviv for the Volyn, Zakarpattia,
Ivano-Frankivsk, Lviv, Rivne, Ternopil,
Khmelnytskyi and Chernivtsi regions,

5) Appeal Administrative Court
in Odesa for the Mykolaiv, Odesa
and Kherson regions,

6) Appeal Administrative Court
in Sevastopol for the Autonomous
Republic of Crimea and the city
of Sevastopol,

7) Appeal Administrative Court
in Kharkiv for the Poltava, Sumy

and Kharkiv regions.

However, on 16 October 2008 was
adopted a new Decree of the President
of Ukraine Ne 941/2008 [33] which
in Ukraine in addition from 1 March
2009 began to function two new
appeals administrative courts: Appeal
Administrative Court in Vinnytsa for
the Vinnytsa, Khmelnytskyi, Cherkasy
and  Chernivtsi  regions;  Appeal
Administrative Court in Zhytomyr for
the Volyn, Zhytomyr and Rivne regions.

In accordance with the above Decree,
were appropriate changes also made in
the scope of the territorial districts in
the other appeal administrative courts
of Ukraine.

To sum up, in 2008 there were
nine appeals administrative courts in
Ukraine.

On 1 October 2002, in Ukraine
adopted Presidential Decree
M 889/2002 [34] on the establish-
ment of the Appeal Court of Ukraine,
of the Cassation Court of Ukraine
and the Supreme Administrative Court
of Ukraine.

In accordance with art. 32 (2)
of the Law of Ukraine of 7 Febru-
ary 2002 on the judicial system in
Ukraine [18] — the Court of Cassa-
tion of Ukraine had three judicial col-
leges: 1) judicial college for civil cases,
2) judicial college for criminal cases,
3) judicial college for military

[EEEREEEEEEEEEEE R EEEEEEEEEEEEREEE



[ AR EREEREEEEEEEEREERE - TPOBAEMU TA CYAXEHHS

cases. Cases in the Cassation Court
of Ukraine were heard by three judges,
and the judges were appointed indef-
initely (art. 32 (1) and art. 33 (2)
of the Law).

In the Cassation Court of Ukraine
also created was the Presidium whose
tasks were: 1) resolving organiza-
tional issues of activity and super-
vision of the court, judicial colleges
and the secretariat of the court,
2) approval of the composition and com-
position of judicial colleges, 3) analysis
of information of the chief of judicial
colleges on the activities of these col-
leges, 4) consideration of materials
generalization of judicial practice,
5) analysis of judicial statistics. The
Presidium C.C.U met at least once
a month (art. 30, art. 32 (4) and art.
37 (3) of the Law).

On 11 December 2003, the Consti-
tutional Court of Ukraine adopted a res-
olution on the liquidation of the Cas-
sation Court of Ukraine (C.C.U.) [35].
In the resolution of the C.C.U., one
of the reasons for the liquidation
of the C.C.U. indicated that the forma-
tion of the system of courts of general
jurisdiction should take place in accor-
dance with the stages of the proceedings,
and in particular the appeal and cassa-
tion proceedings. According to the con-
tent of these provisions, the appellate
instance called is the Courts of Appeal,
and Cassation proceedings conducted
can be in the relevant courts spec-
ified in art. 125 of the Constitution
of Ukraine, namely — the Supreme
Court of Ukraine or Supreme Spe-
cialized Courts of Ukraine. At this
point, should be it noted that art.
125 of the Constitution of Ukraine does
not generally indicate that the Court
of Cassation of Ukraine operates in
the judicial system of Ukraine.

The Law of Ukraine of 7 Feb-
ruary 2002 on the judicial system
[18] also if the Supreme Specialized
Courts in Ukraine referred are to
be as the Supreme Economic Court
of Ukraine, the Supreme Administrative
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Court of Ukraine and other Supreme
Specialized Courts if they established
are in the judicial system of Ukraine.
In addition, specialized supreme courts
could set up judicial colleges to deal
with a separate category of cases (art.
38 (1, 3) of the Law).

In the Supreme Specialized Courts
also created was the Presidium whose
tasks were: 1) resolving organiza-
tional issues of activity and super-
vision of the court, judicial colleges
and the secretariat of the court,
2) approval of the composition of judi-
cial colleges, 3) analysis of informa-
tion of the chief of judicial colleges on
the activities of these colleges, 4) con-
sideration of materials generalization
of judicial practice, 5) analysis of judi-
cial statistics. Meetings of the Presid-
ium were held at least once every two
months (art. 38 (5) and art. 43 (3)
of the Law).

In the Supreme Specialized Courts
of Ukraine created also was a Ple-
num to the tasks of which belonged:
1) issue clarifications to specialized
courts on the application of legislation
in the resolution of a separate category
of cases, 2) approval of the composi-
tion of the Scientific Advisory Board
acting at the Supreme Specialized
Court, including approval of the com-
position of the editorial board of the sci-
entific journal issued under the aegis
of the Supreme Specialized Court,
3) determination of the numerical com-
position of judges in the Presidium
of the Supreme Specialized Court,

4) analysis of information from
the President of the Supreme Special-
ized Court on the activities of the court,
5) analysis of information of the deputy
President of the Supreme Specialized
Court and the Presidents of appel-
late and local specialized courts about
the practice of consideration of cases,
6) making appropriate proposals in
accordance with the established pro-
cedure regarding the need for amend-
ments to the legislation, 7) making
a decision to apply to the Constitutional
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Court of Ukraine for an official transla-
tion of the norms of the Constitution
of Ukraine (art. 38 (6) and art. 44
(2, 3) of the Law).

Pursuant to art. 47 of the Law,
the Supreme Court of Ukraine is
defined as the highest judicial instance
in the system of courts of general juris-
diction of the Ukrainian state, whose
task is to ensure the uniform applica-
tion of legislation by all courts of gen-
eral jurisdiction in the country.

The competence of the Supreme
Court of Ukraine included: 1) review
of cases in connection with the excep-
tional circumstances of the case,
2) issue on the basis of generalized
judicial practice and analysis of judicial
statistics clarifications to the courts
on the application of legislation in
the consideration of a particular cate-
gory of cases, and if necessary the rec-
ognition as invalid clarifications issued
by the Plenum of the Supreme Spe-
cialized Court, 3) issue an opinion on
the signs of treason or other crime in
the actions of the President of Ukraine,
as well as at the request of the Verk-
hovna Rada of Ukraine issue an opin-
ion on the inability of the President
of Ukraine to exercise his powers in
connection with the state of health,
4) appeal to the Constitutional Court
of Ukraine with a request concerning
the constitutionality of the application
of legislative acts in the resolution
of cases, as well as the official trans-
lation of the norms of the Constitution
of Ukraine, 5) conducting and analyz-
ing judicial statistics, including gener-
alizations of judicial practice, 6) within
the limits of their powers — to resolve
issues arising from international agree-
ments of Ukraine and to represent
courts of general jurisdiction with
the courts of other states.

According to art. 48 of the Law in
the composition of the Supreme Court
of Ukraine acted five judicial colleges:

1) Judicial College for civil cases,

2) Judicial College for criminal
cases,
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3) Judicial College for economic
cases,

4) Judicial College for administra-
tive cases,

5) Judicial College for military cases.

In the Supreme Court of Ukraine
created was the Presidium whose
tasks were: 1) resolving organizational
issues of the activities and supervi-
sion of the Supreme Court of Ukraine,
judicial colleges and the secretariat
of the court, 2) approval of the com-
position of judicial colleges, 3) analy-
sis of information of the chief of judi-
cial colleges on the activities of these
colleges, 4) consideration of mate-
rials generalization of judicial prac-
tice and analysis of judicial statistics,
5) analysis of information of the Presi-
dents of the Appeal Courts, the Presi-
dent of the Cassation Court of Ukraine
and the Presidents of the Supreme Spe-
cialized Courts concerning the orga-
nization of the work of these courts.
Meetings of the Presidium were held
at least once every two months (art.
48 (3) and art. 54 of the Law).

In the Supreme Court of Ukraine
created was also a Plenum whose tasks
were:

1) appointment to the post of the Pres-
ident of the Supreme Court of Ukraine
and his dismissal from this post, as
well as appointment to the adminis-
trative posts of judges of the Supreme
Court of Ukraine and their dismissal
from these posts, 2) the establishment
of judicial colleges of the Supreme
Court of Ukraine and the determination
of the quantitative composition of judi-
cial colleges, including the appointment
of judges as chairmen of judicial col-
leges and their deputies;

3) analysis of information of the Pres-
ident of the Supreme Court of Ukraine,
chairmen of judicial collegiums,
Presidents of Supreme Specialized
Courts, the President of the Cassation
Court of Ukraine and the Presidents
of the appeal courts on the organization
of work and activities of these courts,
as well as judicial colleagues,
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4) issuing clarifications to courts
of general jurisdiction on the special-
ized courts,

5) appeal to the Constitutional Court
of Ukraine with a request for an official
translation of the norms of the Consti-
tution of Ukraine and other powers.

The deliberations of the Plenum
of the Supreme Court of Ukraine were
plenipotentiary subject to the pres-
ence of not less than 2/3 of the com-
position of the Plenum. In addition,
the President of the Higher Council
of Justice of Ukraine, the Prosecutor
General of Ukraine and the Minister
of Justice of Ukraine should have par-
ticipated in such a meeting. The Ple-
num of the Supreme Court of Ukraine
met at least once every 3 months (art.
48 (4) and art. 55 of the Law).

[t can that be stated the Law
of Ukraine of 7 February 2002 on
the judicial system in Ukraine for its
time became a revolutionary legal act
in the formation of the judicial system
of Ukraine. The law clearly defined
the system of the judicial system in
the state, the role of each of the judi-
cial institutions, as well as the bodies
of local judicial authority.

As the Ukrainian scientist Moskvich
L. character of the changes of any
object, including the judicial system
in the state can be radical (that is,
revolutionary and evolutionary) based
on the improvement of activity.
The choice of the type of changes in
the course of reforming in accordance
with the principle of dialectics is deter-
mined by the level of incompatibility
of the form and content of the object
in which the reforming is carried out:
the higher the level of incompatibil-
ity, the greater the degree of radical
reforms are justified. For Ukraine, this
situation is very significant, because it
justifies the implementation of radical
reforms of the judicial system [36].

With the introduction
of the Law of Ukraine of 7 February
2002 on the judicial system in Ukraine
[18] — the expired of the Law of Ukraine
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of 2 February 1994 Ne3909-XII on bod-
ies of judicial self-government [13]
and the Law of Ukraine of 2 February 1994
Ne 3911-XII on qualification commis-
sions, qualified attestation and dis-
ciplinary liability of judges of courts
of Ukraine [14].

The new Law of  Ukraine
of 7 February 2002 on the judicial system
in Ukraine not only defined the system
of the judicial system in the Ukrainian
state, but introduced a new concept
in the judicial system of Ukraine,
namely — a specialized form
of judiciary, and also specifically listed
the bodies of judicial self-government,
their competence and structure.

In accordance with art.
74 of the law to the Qualification
Commissions of Judges of Ukraine
(Q.CJ.) were referred: 1) Q.CJ.
of the courts of general jurisdiction,
2) Q.CJ. of the military courts,
3) Q.C.J. of the administrative courts,
4) Q.CJ. of the economic courts
and 5) Higher Qualification Commis-
sion of Judges of Ukraine (H.Q.C.J.).

Qualification Commission of Judges
of Ukraine courts of general jurisdiction
performed their duties in the center
of the appellate districts, and the Higher
Qualification Commission of Judges
of Ukraine — in Kyiv.

According to the content of art.
84 of the Law, the tasks of the Higher
Qualification Commission of Judges
of Ukraine were: 1) to issue an opin-
ion on the possibility of applying for
the position of judges of the Supreme
Court of Ukraine, Supreme Specialized
Courts, the Cassation Court of Ukraine
and the Appeal Court of Ukraine,
2) issuing opinions on the dismissal
of judges from the post, 3) verifica-
tion of candidates for the post of Judge
requirements of the Constitution
of Ukraine and Ukrainian legislation,
4) certification of judges of the Supreme
Court of Ukraine, Supreme Specialized
Courts, the Cassation Court of Ukraine
and the Appeal Court of Ukraine,
5) assignment of judges of the
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appropriate qualified class, 6) considera-
tion of applications for disciplinary
responsibility of judges of the Cassation
Court of Ukraine and judges of the Appeal
Courts of Ukraine, 7) consideration of com-
plaints against the decision of the Selec-
tion Committee of judges, 8) granting
permission to the judges for a second
or additional examination (applies to
the judges who were refused in oblique for
an indefinite period), 9) issuing a decision
to interrupt the stay of a judge in a state
of rest (except for judges of local or district
courts) and 10) other powers provided for
by legislation.

The Law of Ukraine of 7 February
2002 on the system of the judiciary in
Ukraine radically changed the composi-
tion of both the Qualification Commis-
sions of Judges of Ukraine and the Higher
Qualification Commission of Judges
of Ukraine.

In accordance with art.
74 (3) of the Law, the term of office
of a Q.C.J. member has been reduced to
3 years from the date of establishment
of the relevant commission (previously
it was b years). In accordance with art.
75 (1) of the Law, the Qualification
Commissions of Judges was composed
of 11 members, namely:

6 members — judges of courts of general
jurisdiction, or judges of economic courts,
or judges of administrative courts, or
judges of military courts,

+ 2 members from the Ministry
of Justice of Ukraine,

+ 2 members authorized by
the Regional Council or the Kyiv City
Council in accordance with the location
of the Q.C.J.,

+ 1 member from the Plenipotentiary
for Human Rights of the Verkhovna
Rada of Ukraine.

By contrast, in accordance with art.
75 (2) of the Law, the Higher Qualification
Commission of Judges of Ukraine
of Ukraine consisted of 13 members,
namely:

7 judges,

+ 2 persons appointed by the Verkhovna
Rada of Ukraine,
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+ 2 persons appointed by
the president of Ukraine,

+ 1 person from the Plenipotentiary
for Human Rights of the Verkhovna
Rada of Ukraine,

+ 1 person from the
of Justice of Ukraine.

In accordance with art. 98 of the Law
to the bodies, conducting disciplinary
proceedings against judges referred were:

1) Qualification Commission
of Judges — to the judges of local courts,

2) Higher Qualification Commission
of Judges of Ukraine — for judges
of appeal courts and Cassation Court
of Ukraine,

3) Higher Council of Justice
of Ukraine — to the supreme judges
of specialized courts and judges
of the Supreme Court of Ukraine.

The decisions of the Qualification
Commissions of Judges concerning
the results of attestation could be
appealed by judges or candidates for
the position of judges — to the Higher
Qualification Commission of Judges
of Ukraine within 15 days from the date
of receipt of the copy of the commission’s
decision, and the deadline for
consideration of such a complaint in
the H.Q.C.J. of Ukraine was 1 month.
In contrast, the decisions of the Q.C.J.
or the H.Q.CJ. of Ukraine to hold
a judge to disciplinary responsibility
appealed could be within 1 month from
the date of receipt of the decisions
of these commissions — to the Higher
Council of Justice of Ukraine %art.
95 (1, 3) and art. 101 (1) of the Law).

As for the organizational forms
of  judicial self-government, in
accordance with art. 104 of the Law,
the following are referred to: Assembly
of Judges, Conferences of Judges,
Congress of Judges of Ukraine,
Councils of Judges and their executive
bodies, namely:

1) Assembly of Judges of the local
courts, Assembly of Judges of the appeal
courts, Assembly of Judges of the Appeal
Court of Ukraine, Assembly of Judges
oftheCassation CourtofUkraine, Assembly

Minister
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of Judges of the Supreme Specialized
Courts of Ukraine and the Assembly
of Judges of the Supreme Court
of Ukraine,

2) Conferences of Judges of local
courts of general jurisdiction (with
the exception of military courts)
and Conferences of Judges of the Appeal
Courts in the Autonomous Republic
of Crimea, Conferences of Judges
of the Regional Courts of Ukraine,
Conferences of Judges of the court
the city of Kyiv and Conferences of Judges
of the court the city of Sevastopol,

3) Conference of Judges of military
courts,

4)  Conferences  of
of Specialized Courts,

5) Congress of Judges of Ukraine.

The Assembly of Judges is a meet-
ing of the judges of the relevant court
at which questions of the internal activity
were of the court discussed, during which
the collegial decisions of the participants
were of the meeting taken from the ques-
tions discussed. Assemblies of Judges
of local courts held were not less than
once every 6 months, and assemblies
of judges of appeal courts and Cassation
Court of Ukraine — not less than once
every 3 months (art. 105 of the Law). As
for the assembly of judges of the Supreme
Court of Ukraine and Supreme Special-
ized Courts, such assemblies were con-
vened by the Presidium of the court or
at the request of the President of the court
or at the request of 1/3 of the judges
of that court and were usually held at least
once every 3 months (art. 106 of the Law).

The tasks of the Conference
of Judges were: 1) discussing and resolv-
ing issues related to the organizational
and financial security of the activities
of the courts,

2) discussion of the report
of the executive bodies of the con-
ference and information of the state
judicial administration, 3) determina-
tion of the quantitative composition
of the council of judges and selection
of its members, 4) selection of the mem-
bers of the relevant qualification com-

Judges
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mittees of judges, 5) development
of proposals for consideration by
the Congress of Judges of Ukraine, 6)
meeting of delegates to the Congress
of Judges of Ukraine and discussing
other issues related to the powers
of the judicial self-government bodies.
It be should note that the conference
of judges was plenipotentiary, if no less
than 2/3 of the delegates of the rele-
vant courts were present.

In the period between conferences
of judges, the functions of the judicial
self-government were exercised by
the Council of Judges (art.108 and 110-
111 of the Law).

As before, the Supreme body of judi-
cial self-government is the Congress
of Judges of Ukraine. In accordance
with art. 112 of the Law, the tasks
of the Congress of Judges of Ukraine
were: 1) hearing the report of the Coun-
cil of Judges of Ukraine on the imple-
mentation of the tasks of the judicial
self-government regarding the indepen-
dence of courts and judges and their
organizational and financial security, 2)
defending the members of the Higher
Qualification Commission of Judges
of Ukraine and discussing the report
on the activities of this commission,
3) analysis of information of the Pres-
ident of the State Judicial Administra-
tion of Ukraine, 4) election and dis-
missal of judges of the Constitutional
Court of Ukraine, 5) defending mem-
bers of the Higher Council of Justice
of Ukraine and making decisions on
the suspension of their powers, 6)
determine the quantitative composition
of the Council of Judges of Ukraine
and its members.

In another way, changed the mode
of convening the Congress of Judges
of Ukraine. First: the Law introduced
the concept of the term and early Con-
gress of Judges of Ukraine. Secondly,
the timely Congress of Judges was
convened by the Council of Judges
of Ukraine, and the early Con-
gress of Judges of Ukraine was con-
vened at the request of not less than
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1/3 of the delegates of the Confer-
ence of Judges of courts of general
jurisdiction or specialized courts or
at the request of the meeting of judges
of the Supreme Court of Ukraine. In
the third: the frequency of meetings
of judges of Ukraine has changed,
namely: 1 Congress for 3 years.

The Council of Judges of Ukraine
exercised the functions of the judicial
self-government between the Con-
gress of Judges of Ukraine (art. 113,
116 of the Law).

[t should note be that with the adoption
of the law, a new body of state administra-
tion in Ukraine created was — the State
Judicial Administration, whose task is
to organize the activities of the courts.
On the other hand, the organizational
security of the activities of the Supreme
Court of Ukraine, the Constitutional
Court of Ukraine and the Supreme Spe-
cialized Courts belonged to these courts
(art. 125 of the Law).

4. Conclusions. 1) An important
step in the development of the judicial
system of Ukraine is the adoption on
28 June 1996 of the first Constitution
of Ukraine [15], which, in Chapter VIII
of the Constitution, entitled “Judiciary”
(art. 124-131), established a new judicial
system in the Ukrainian state. The
article 6 of the Constitution of Ukraine
of 1996 introduced the principle
of the three-division of state power into
legislative, executive and judicial.

In my opinion, an important step in
the formation of constitutional order in
Ukraine was the adoption by the Plenum
of the Supreme Court of Ukraine on
1 November 1996 of Resolution No.
9 on the application of the constitution
of Ukraine in the administration
of justice [37], which for that period was
revolutionary in nature. The Supreme
Court of Ukraine gave the right to
courts to directly apply the norms
of the constitution in the resolution
of cases, and prohibited the application
of the norms of legislation that
contradict the constitution of Ukraine
(§ 2 of the Resolution).
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2) On 11 December 2003,
the Constitutional Court of Ukraine
adopted a resolution on the liquidation
of the Cassation Court of Ukraine
(C.C.U.) [19]. In the resolution
of the C.C.U., one of the reasons for
the liquidation of the C.C.U. indicated
that the formation of the system
of courts of general jurisdiction should
take place in accordance with the stages
of the proceedings, and in particular
the appeal and cassation proceedings.
According to the content of these
provisions, the appellate instance called
is the Appeal Courts, and Cassation
proceedings conducted can be in
the relevant courts specified in art.
125 of the Constitution of Ukraine,
namely — the Supreme Court
of Ukraine or Supreme Specialized
Courts of Ukraine.

In my opinion, the liquidation
of the Cassation Court of Ukraine —
in this period — was the correct step,
since art. 125 of the Constitution
of Ukraine did not generally indicate
that of the Cassation Court of Ukraine
functioned in the judicial system
of Ukraine. In addition, the resolution
of the Constitutional Court of Ukraine
also stated that, in accordance with art.
131 (3) of the Constitution of Ukraine,
the Higher Council of Justice of Ukraine
conducts disciplinary proceedings only
against judges of the Supreme Court
of Ukraine and the Supreme Specialized
Courts of Ukraine, and considers
complaints that judges of the Courts
of Appeal, local courts and prosecutors
are held liable for disciplinary action.
This leads to the conclusion — that
there was simply no judicial self-
government body that would consider
complaints of the Cassation Court
of Ukraine judges about disciplinary
liability. Although, in accordance with
art. 98 (2) of the Law of Ukraine
of 7 February 2002 on the judicial
system in Ukraine — the body
of the judicial self-government, which
conducted  disciplinary  proceedings
against judges of the Appeal Courts
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and the Cassation Court of Ukraine was
the Higher Qualification Commission
of Judges of Ukraine — but as a body
of first instance.

3) On 7 February 2002, adopted
was Ukraine’s first law on the judicial
system. This law established the legal
basis for the organization of the judicial
power in the state, the system of courts
of general jurisdiction, including local
courts, appeal courts, the Appeal
Court of Ukraine, the Cassation Court
of Ukraine, the Supreme Specialized
Courts of Ukraine and the Supreme
Court of Ukraine. The law also defined
the status of judges, requirements
for applicants for a judicial position,
qualification attestation of judges, as
well as disciplinary liability.

According to art. 20 (1) of the law,
the establishment or liquidation of courts
took place in accordance with the Decree
of the President of Ukraine at the request
of the Minister of Justice of Ukraine
agreed with the president of the Supreme
Court of Ukraine or the President
of the relevant Supreme Specialized
Court of Ukraine.

In my opinion, the above norms
of legislation did not fully correspond to
the disposal of art. 6 of the Constitution
of Ukraine of 1996, which indicated
the principle of the three-division
of power into legislative, executive
and judicial.

From my point of view, the creation,
reorganization or liquidation of courts in
Ukraine should have taken place not only
on the basis of a Decree of the President
of Ukraine, but also with the consent
after prior consultation with the Higher
Council of Justice of Ukraine, as well
as approval by the Verkhovna Rada
of Ukraine, which in turn would have
ensured a balance between the authorities
in the country in making appropriate
decisions in this regard.

An example of improper actions
of the executive power (the President) in
thejudicialsystemandparalysisofthejudicial
power is the Decree of the President
of Ukraine Ne922 /2008 of 13 October
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2008 [31], by the District Administrative
Court of the city of Kyiv was abolished,
and at the same time, in accordance
with §2 of this Decree, — two new
district administrative courts of Ukraine
were established on 14 October 2008:
Central District Administrative Court
of the city of Kyiv and Left-Bank District
Administrative Court of the city of Kyiv.

However, already in 2 days after
the signing by the president of Ukraine
of the above decree was adopted
a new Presidential Decree of Ukraine
Ne940 /2008 of 16 October 2008 [32],
which repealed the previous Presiden-
tial Decree Ne922,/2008 of 13 Octo-
ber 2008 [31], according to which was
liquidated the District Administra-
tive Court of the city of Kyiv and in
and Left-Bank District Administrative
Courts for the city of Kyiv. However,
after the adoption of the new Presiden-
tial Decree Ne940/2008 of 16 Octo-
ber 2008 [32], the work of the District
Administrative Court of the city of Kyiv
was again renewed.

With the adoption of the new Law
of Ukraine of 2 June 2016 on the judi-
cial system and the status of judges
[38], significant changes are taking place
in the procedure for the establishment,
reorganization and liquidation of courts.
The fact is that the new law introduced
the principle of creation, reorganiza-
tion and liquidation of the court only
at the legislative level, and the draft
of such a law can be submitted by
the President of Ukraine to the Verk-
hovna Rada of Ukraine after prior consul-
tation with the higher council of justice
of Ukraine (art. 19 (1, 2) of the Law).

In my opinion, the specified standard
of legislation [ully realized the require-
ments of art. 6 of the Constitution
of Ukraine of 1996, which indicates
the principle of the three-division of power
into legislative, executive and judicial.

The scientific article examines the
problems of development and transfor-
mation of the judicial system of
Ukraine after 1991, namely in the
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periods:  1991-2000 and 2001-
2009. The aims and objectives of
the implementation of the judicial
and legal concept of Ukraine of
1992, including are investigated the
implementation of judicial reform in
the field of administrative justice. Is
analyzed the legislation of Ukraine on
the judicial system and the status of
judges (1992, 2002) . In addition, the
scientific article examines in detail
the structure of the system of courts
of general jurisdiction, including the
system of military courts, as well as
the system of specialized economic
courts and specialized administrative
courts. The activity of judicial
collegiums of the Supreme Court
of Ukraine analyzed is as well the
Presidium and Plenum of the Supreme
Court of Ukraine. Is investigated
the activity of specialized courts
of Ukraine: the Supreme Economic
Court of Ukraine and the Supreme
Administrative Court of Ukraine.
In addition, is being investigated
the activity of courts of appeal
of general jurisdiction, economic
courts of appeal and administrative
courts of appeal. The analysis of
the problems of [unctioning and
liquidation of the Cassation Court
of Ukraine (2003) carried is out its
powers and place in the system of
courts of general jurisdiction of the
country. The problems investigated
are concerning the order of creation,
reorganization and liquidation
of courts in Ukraine. The author
analyzes the powers and activities of
the judicial self-government bodies of
Ukraine: the Assembly of Judges, the
Conference of Judges, the Council of
Judges of Ukraine, the Congress of
Judges of Ukraine, the Qualification
Commissions of Judges, the High
Qualification Commission of Judges
of Ukraine, as well as the Higher
Council of Justice of Ukraine.

The purpose of the study is a
comparative analysis of the periods of
transformation of the judicial system
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in Ukraine after 1991: 1991-2000 and
2001-2009, as well as an analysis
of publications and studies of the
development of the judicial system of
this state. These studies and problems
are the purpose of this work.

Ukraine,
Court,
judicial

Key words:
system,  Supreme
Specialized  Courts,
government bodies.
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Bypenko P. TpaHnchopmanis
CYAOBOi CHCTEMH B YKpaiHi B mepiof
1991-2009 pp.

Y Haykositl cmammi 0ocaidxcy-
romocs  npobaemu  po3suUmMKYy — ma
mpawncgopmayii  cydosoi  cucmemu
Ykpainu nicas 1991 poxry, a came 8
nepiodu: 1991-2000 ma 2001-2009.
Hocridncyromoca yini ma 3a80anHA
peairisayii  cydo8o-npasosoi  KOH-
yenyii ¥kpainu 1992 poky, 8 momy
qucAi NUmMaHHs 30iticHeHHs cydosoi
pedhopmu 8 earysi adminicmpamugHoi
rocmuyii. Ananidyemocs 3akonoOas-
cmeo Ykpainu IIpo cydoycmpiii i cma-
myc cyddis (1992, 2002). Kpim mozo,
8 HayKkosil cmammi demasboHO OOCAI-
Oacyemocsa npucmpiii cucmemu cyois
3a2anbHOI OPUCOUKUIL, 8 MOMY HUCAL
cucmemu gilicokosux cyodis, a MaKoxc
cucmemu cneyiaaizosanux eocnodap-
cokux cydie i cneyiarizosanux aomi-
Hicmpamusrux cyodie. AHarizyemvcs
disiabHicms cydosux koaeeiill Bepxos-
Hoeo Cydy ¥kpainu, a makox [lpe-
3udii ma Ilrenymy Bepxosuoeo Cydy
Ykpainu. Jocaidxcyemoca diasoricmo
cneyianrizoganux  cydie  Ykpainu:
Buuioeo eocnodapcoxoeo cydy Yxpa-
inu ma Buujoeo adminicmpamugrozo
cydy Yxpainu. Kpim moeo, docridxncy-
emocs OisavHicme cydie aneaauii-
HOI iHCmaruii 3aearvHol opucoukyii,
aneasyitinux —e2ocnodapcokux —cyois
ma aneasyitiHux aOMiHiCmpamugHux
cydis. [Iposodumoscs anarid npobie-
Mamuku QDYHKYIOHYBAHHA ma AlK-
sidayii Kacauiiinoeo cydy ¥xpainu
(2003), iioeo nosrosasceno ma micys
8 cucmemi cydig 3aearbHOI OPUCOUK-
yii kpainu. [ocaidxcyemocsa npobae-
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mMamuka uio0o nopadky CmeopeHHs,
peopearisayii ma aikgidauii cydis
8 Yipaini. [lposodumoecs aHaris
nosnosaxeno ma OisibHOCMi oOpea-
Hig cyddiscvkoeo camospaly8arHHs

Ykpainu: 36opie cyddis, KoHpeperyii

cyddis, Padu cyddis ¥Yxpainu, 3’i30y
cyddis  Yxpainu, xearidikauitinux
Komiciti cyddis, Buujoi ksarigikayiii-
HOI Komicii cyddie ¥YKkpainu, a makox
Buwoi padu rocmuuii ¥Ykpainu. Memoro
0ocaidxceHHs € NOPIBHANbHUL aHa-
413 nepiodis mparncgopmayii cydoeoi
cucmemu 8 Ykpaini nicas 1991 poky:
1991-2000 ma 2001-2009 poku,
a maKoxe anaris nybaikayit ma docai-
Oxcenb po3sumxy cyodosoi cucmemu
danoi depacasu. Lli docaidwcenns ma
npobaemu € memoro darnoi pobomiu.

KiarouoBi caoBa: YkpaiHa, cynoBa
cuctema, BepxoBHu#t cyn, Bui creuwi-
asi30BaHi CyiH, OPraHy CYIOBOTO CaMO-
BPSIIyBaHHS.
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YKPATHA I CBIT

H. MimnuHa,
JIOKTOp IOPHUAMYHHUX HayK, npodgecop,
npodecop Kadeapyu KOHCTUTYLIHHOTO MpaBa
HauionanbHoro yHiBepcutery «Onecbka I0puavuHa akajgeMis»

POPMYBAHHS{ BIOJI2KETIB MYHITTUIIAJIbHUX
OPTAHIB (HA MATEPIAJIAX KPAIH —
YJIEHIB PAJIU €BPOIIN)

IlocraHoBka mnpoOaemu. Cra-
HOBJIEHHSI MiCIleBOi BJagd — OfHA
3 OCHOBHHX TMpoOJieM MOCTTOTaJiTap-

HUX gepxaB. [lpu BupimwenHi uniei
npobjeMu  YKpaiHa  BUKOPHUCTOBYE
SK BJAaCHI pecypcu Ta MAOCBil, TakK

i 3apy6ixHi — Hanpukaaa, NpUAMaUu
aKTHBHY y4acTb y MiKHapoJHOMY CIiB-
poOiTHUUTBI 3 mpoOJeM OpraHiB Micle-
BOTO CaMOBPSIAyBaHHS. 3 METOI0 BJO-
CKOH&JICHHS [iSlJIbHOCTI HaLiOHAJbHUX
OpraHiB  MiCLEBOro CaMOBpPSLyBaHHS
peTesbHO BUBYAETHCH JAOCBiN MyHIiLU-
najbHHX YTBOPeHb KpalH-CycCimiB Mo
KOHTHHEHTY; KOHTaKTH BCTAHOBJIEHO He
TiNnbKK Ge3rnocepeHbO 3 OpTaHAMH Mic-
1IeBOT0 CaMOBPSNYBAaHHS €BPONEHChKUX
KpaiH, ajle ¥ 3 €éBPONeUCbKUMH OpraHisa-
LisIMH, — HalpHKJ/al, YKpalHa BCTyNHU/Ia
no Pamu €Bpomnu, sika 06’eqnaye 46 kpaiH.
Paga €pponu «...€ €IMHOIO MiKHapoOA-
HOI0O MiXypsIOBOIO CTPYKTYpOIO, $iKa
3 MeTOI0 peaJiszalii mpaB JOIUHU Oes-
TIOCEPeNHbO 3aMMaeThCsl MpobJIeMaMu
MicueBoro camoBpsnyBaHHs. Llieto opra-
Hi3auiero O0ysn0 po3pobJeHO Ta cHopMo-
BaHO MepLIMH NOKYMEHT B Wil rajysi»
[1, c¢. 19] — E€sponeficbky Xapriio Mmic-
LIeBOTO CaMOBpsIAYBaHHS, $IKy YKpaiHa
nignucana 6 saucromaga 1996 poky
y Crpacbypai, a patTudikyBasa 3aKOHOM
Yxkpaiau Big 15 gqumus 1997 p. «IIpo
parugikamnilo €sporneicekoi XapTil Mmic-
ueBoro camoepsinyBauHs» [2].  Kpim
IbOT0, MPEACTABHHUKH YKpaiHW OepyTb

y4acTb B PO6GOTi OHHOrO 3 OCHOBHHMX
opraniB Pagu €Bponu — Konrpecy wmic-
[IeBUX Ta perioHajJbHHUX BJaL EBPOIH
(Konrpec wMicueBux Ta perioHaJbHHX
BJIaJ €BPOINHU CKJI3aAaeTbCs 3 NPeacTaB-
HUKIB, fIKi MOBHHHi OYTH oOpaHi moMix
THX, XTO o06ililMae BHOOPHY MOCanLy
B MiCLeBUX YM perioHaJbHHX BJafaX,
a6o ocib, sixki OGe3nocepeqHbO MiAMOPSA-
KOBaHi BUOOPHOMY MiCLleBOMY UM perio-
HasbHOMY opraHny [3]).

AHani3 ocTaHHIX [JIOCJdiIXKeHb
i myomikaniu. [lutanHs ginaHcyBaHHA
JiSJIBHOCTI OpraHiB MiCLEBOro CaMo-
BpsAyBaHHA B YKpaiHi (mepeBaxHo)
Ta y 3apy0iKHUX KpaiHax (MeHIl yacTo)
JOCHIMIXKYIOTb ~ Taki Bigomi  axiBui
3 MyHiuunaseHoro npasa, sk M.O. bai-
myparos, O.B. baranos, b.B. Kanunos-
cekudl, [T.M. Jlio6uenko, M.I1. Opazix,
iHmi BYeHi. Y cTaTTi BHKOPHUCTaHI
HanpalioBaHHSl 3 LbOr0 NHTaHHA Hes-
KAX 3 [MX BUEHHX, a Takox K. 3iJ-
aepa, . Tapamxkaesa, [. lnbHULBKOTO,
MaTepiany MpakTHKH Ta 3aco6iB Maco-
BOI iH(popMallii.

Meta crarti — TpoaHasi3yBaTH
OCHOBHI IKepe/a HaAXoIXkKeHb O Mic-
LueBUX OOJKeTiB Ta OCHOBHI CTaTTi
BUTpaT 3 MicueBuX OwomxKeTiB B YKpa-
iHi Ta {HIWKX KpaiHax — useHax Pamn
€Bponu, cPOpPMyJIOBATH peKOMeHIalil
II0JI0 MOKJHUBUX HaNpsIMiB MOAAJBILIOTO
YIOCKOHAaJIeHHS HalliOHA/JbHOTO MYHiLlU-
MajbHOTO 3aKOHOJABCTBA.
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Bukiag OCHOBHOrO Martepiamy.
3rigHo 3 yacTHHOMW Nepiioto cTaTTi 9 E€Bpo-
neficbkoi Xaptii MicueBoro camoBpsiLy-
BaHHS, «MiClleBi BJACTi MawTb I[PaBo,
B paMKax HalioHaJIbHOI eKOHOMI9HOI MOJIi-
THKH, Ha CBOI BJIACHi aleKBaTHi (piHAHCOBI
pecypcH, SIKHMH BOHH MOXKYTb BUIbHO
PO3MOPSIIKATUCS B MexKaxX CBOIX TMOBHO-
BaxkeHb» [4]. Haii6inbma yactuna rpo-
LIOBUX KOLITiB OpPraHiB MiCLIEBOrO CaMo-
BPSILYBaHHS aKyMYJIOETbCSl B OIOIKeTax.
fxmo yHipikyBaTH TKepesa, sKi MyHi-
LMNanbHi OpPraHd BHUKOPHUCTOBYIOTb [JIsl
(hopMyBaHHS JOXiTHOI UACTUHH MiCII€BUX
O10/2KeTiB, TO TOJIOBHUMH OYIyTb TakKi:

1. Joxoau Big MiclieBUX IMOAATKIB
i 360piB, MOXOMH BiI KOMYHaJbHOTO
MaiHa i BiI mocJyr, 110 HagalTh Opra’u
MiCLIEeBOTO CaMOBPSIIyBaHHS.

2. Horauil i cy6BeHwUii, U Ham-
XOLATb Yy O KeT OpraHiB MicLleBOro
CaMOBp$sIAyBaHHS Bil IepKaBu (B (hene-
palifgx — TaKOoX i KOWITH, 110 HAAXOAATh
Bin cy6’eKTiB q)enepaui'f).

3. TMosuku.

dinancoBa CcaMOCTIHHICTb MYHILH-
najbHUX OpraHiB 3abe3neuyeTbCcsi He
TIJIbKY HasiBHICTIO OIOMKETIB, ajie 1 HasB-
HIiCTIO KOMYHaJIbHOTO Ma#Ha. Jloxonu Bix
uboro MaiHa (OpraHu MicueBoro camo-
BPSILyBaHHS MAaiOTb IIPaBO EKCILIyaTy-
BaTH HOTro caMOCTiHO abo TepenaBaTH
B OpeHJy, TOIIO) Ta JOXOAM Bil MOCJYT,
110 HAJATbC MYHiUMMAJbHAMH Opra-
HaMM, Hagxonsite y Oromxker. B Ykpaini
3HAUHy YaCTUHY BUILUEBKA3aHUX NOXOMiB
CTAHOBJISITb JOXOMH Bif eKcrJyaTatil
KOMYHaJIbHOTO MaWHa. BapTicTb 6isbiio-
CTi MocayT, 110 OpraHu MiCLIeBOTO caMo-
BpsIIyBaHHS HaJalOTb HacaMmIepen Hace-
JIEHHIO TepUTOpiaJbHOI I'poMaigy, HaATo
BeJIMKA 1106 10 MEHIIO! Mipi KOMIIeHCY-
BaTHUCS 33 PAXYHOK OIJIATH HaCeJeHHSIM.
Ane HaBiTh y KpaiHax 3 HOCHUTb CTabijb-
HOIO €KOHOMIKOIO JIOXOIM Bim MalHa i Bif
roCroapCchKoi HislIbHOCT] OpraHiB Miciie-
BOTO CaMOBpSIAYBaHHS, SIK MPaBUJIO, He
[y?Ke BHUCOKI y MOpPiBHSHHI 3 MiCLEBUMHU
NOoflaTKaMH i 360paMH.

Hons MicueBux monaTkiB, 360piB
Ta HENOJATKOBUX MOXOMiB OPraHiB Mic-
LEeBOr0 CaMOBPSIIYBaHHS B MiCLeBUX

] i o ] e ) et i P e e e e ) el pd

OromKeTax 3apyOiKHUX KpaiH € NOBOJIi
Baromoro. OTxe, TOJOXeHHS EBpo-
nericbkoi XapTii MiclieBOro caMoBpsILy-
BaHHs OepyTbcsl no yBaru: «[Ipunaiimi
yacTHHa (PiHAHCOBUX pecypcCiB OpraliB
MiClleBUX BJIacTed (OPMYEThCS 3a paxy-
HOK MiClleBUX NOJATKiB Ta 360piB, pos-
Mip SIKUX BOHHM MalOTb TOBHOBaXKEHHS
BCTAHOBJIIOBATH B MeXKax 3akoHy» [4].

He e BuHsTKOM | YKpaiHa — mpaBo
BCTAHOBJIIOBATH Ta 30UpaTd Miclesi
NOAATKH i 300pH, 5K i HASIBHICTb BJACHOTO
Ma#Ha Ta GI0KETY, € OIHIEI0 3 HEBiM eM-
HUX O3HAaK HaliOHAJbHUX OpPraHiB MicLe-
BOTO CaMOBpsiAyBaHHs. Xo4a piBeHb Mic-
LeBUX MOJATKIB Ta 300piB peryJ/ioeTbcs
MYHIIMMAJbHUMH OpraHaMu Yy Mexax,
BCTAHOBJIEHUX 3aKOHOJABCTBOM, Hallio-
HaJbHi Ta 3apyOiXKHi OpraHu MiCLleBOT0o
CaMOBpSIIYBaHHS He HAYTb LLISXOM IX
niguieHHs. Yomy? € mekisbKa mpu-
YMH: MiIBUILEHHS MOJATKIB — He JOCHUTb
BaMH 3aci6 HaOyTH MOJITHYHOI MOIYy-
JISIPHOCTI; 30iJbLIMTH PO3MIp iCHYIOUHUX
nojaTKiB Ta 300piB Ha ICTOTHY CyMy
HaBpSii YU peasbHO, a BHOCUTH TPO-
MO3UL{I0 MpPO 3aNpOBaIXKEHHS HOBHUX
BU/iB TOAATKIiB YacTO He Ma€ CeHCy —
e notpebye NOAATKOBUX BUTPAT, OTXKE,
MOXKe BHSIBUTUCb €KOHOMi{UuHO He edek-
tuBHUM. KpiM Toro, KinbkicTb BUAIB Mic-
[[eBUX IIOJATKIB He IOB’si3aHa 3 00CATOM
KOILITiB, 3a/lyUeHHX 3a 1X JOMOMOTOIO.

Y xoxuit 3 kpaiH Pamu €ppomm
iCHYIOTb TIeBHi MiJbIM [JJ51 TJIaTHUKIB
nonatkiB. Hanpukman, B Ipranaii micuesi
BJagX — 3a BUHSTKOM MICT — MarTb I10B-
HOBaKeHHsl CTArYBAaTH MOJATOK 3 BJac-
HocTi, 6asa J[/s HapaxyBaHHS $IKOTO
BCTaHOBJIEHA LEeHTpPaJbHUM opra-
HOM, | MOXKYTb OTPUMYBATH UUCJEHHI
MHTa 32 HaflaHi MOCJAYTH; Y AiHCHOCTI,
BHACJ/IIOK TEBHOTO 4YHCJA YBiJbHEHb
Bil momaTkiB, HaUGiIbIIy YaCTUHY
MoJATKy Ha BJIACHICTh TNJATHUTb JOep-
xaBa [7, c. 156]. Onnak y upomy pasi
J2KepesoM HaAXOIXKEHHS KOILUTIiB BBa-
JKaloTbcsl MicueBi momatku i 36opu,
Ha BiAMIHY Bif BHUNAOKy, KOJH OpPraHU
MYHIIMIAJAbHOTO YIPAaBJAiHHSA OTPUMY-
I0Tb Jep:KaBHi poTauii Ta CyOBeHLI.
Taki HagXxoMKeHHSI HANpPaBJ/SIOTHC