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As Ancient Greeks had it, I am what
I eat. Did you know that this applies to
baby foods as well? Infant nutrition sends
a strong message to the child’s present
and future health and lifestyle, and this
is why exclusive breastfeeding until the
age of 6 months, and further breastfeeding until the age of 2 years with gradual
introduction of the solid foods, is essential
for normal child growth and development.
When mothers tackle the issues of low
milk supply, lack of time to feed, social
restraints on feeding, or the baby’s inability to latch properly, the many doctors in
Ukraine are happy to offer formula before
the age of 6 months, or suggest buying
the baby foods the marketing of which violate the International Code of Marketing
of Breastmilk Substitutes. However, the
EU and U.S. communities most of the
issues related to breastfeeding are easily
dealt with the help of training, education,
and a little bit of effort on the part of
breastfeeding specialists, doulas, lactation
consultants, and specially trained hospital
nurses in the delivery rooms. In most cases, breastfeeding problems can be solved.
On the other hand, in very rare cases the
mothers are really not able to make it due
to medical problems. If breastfeeding is so
easy to fit to the mothers’ expectation,
why do not many even make it until 6
months in Ukraine?
The article answers this question by
reinstating the need of governmental regulation of breastfeeding and of marketing of
breastmilk substitutes, and hence raising
the awareness of Ukrainian population on
the utmost importance of breastfeeding,
and potential hazards of formula feeding. It
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also provides a number of specific programs
and laws that can be adopted by the government of Ukraine to protect, promote,
and support breastfeeding in Ukraine.
Breastfeeding v. Artificial Feeding: the
Facts that Moms in Ukraine Might Not
Know
There are plenty of health advantages
of breatsfeeding [1, p. 1].
Mother’s milk is the ideal nutrition for
a baby,” explains Valentyna Misnyk, leading research officer of the Department of
Nutrition of Young Children at the Institute of Pediatrics, Obstetrics and Gynaecology of the Academy of Medical Sciences of Ukraine (further – “IPOG AMSU”).
“It is perfectly balanced in proteins, fats,
carbohydrates, vitamins and minerals; it
also contains various protective factors
and biologically active substances. It is
the best source of energy. In addition, the
process of breast-feeding itself has positive
impact on child’s health and psychological
and emotional development” [2, p. 1–3].
Both mothers and children benefit from
breast milk. Breast milk contains antibodies that protect infants from bacteria
and viruses. Infants who are exclusively
breastfed tend to need fewer health care
visits, prescriptions and hospitalizations
resulting in a lower total medical care
cost compared to never-breastfed infants.
Breastfeeding also provides long-term preventative effects for the mother, including
an earlier return to pre-pregnancy weight
and a reduced risk of pre-menopausal
breast cancer and osteoporosis [3, p. 1].
On the contrary, persuant to INFACT
Canada/IBFAN North America, there are
numerous risks of formula feeding for ba-
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bies, which include the increased risk of,
inter alia, asthma, allergy, acute respiratory disease, altered occlusion, infection
from contaminated formula, nutrient deificiencies, childhood cancers, chronic deseases, diabetes, cardiovascular disease,
obesity, gastrointestinal infections, mortality, otitis media and ear infection, side
effects of environmental contaminants.
Besides, mothers who formula feed are
proven to be at a higher risk of, among
others, breast cancer, overweight, ovarian
cancer and endometrial cancer, osteoporosis, rheumatoid arthritis, anxiety, and maternal dibetes [4, p. 1].
Despite the above, formula feeding is
easier to use. No one needs to eat healthy
keeping a diet and avoiding certain range
of foods, there are no mastitis risks or other breast disease, and it is time– (note,
not money-) efficient. Unfortunately, it is
often easier for a breastfeeding working
mom to go back to her career track and
buy formula for her child, because breastfeeding is tough. It requires time. It required patience, sense of safety and aweness. Above all, it requires social support,
encouragement and understanding.
To ensure health of a human being, the
World Health Organization recommends
“exclusive breastfeeding for the ¿rst six
months of life”, the introduction of local,
nutrient rich complementary foods thereafter “with continued breastfeeding to two
years of age or beyond”. [5, p. 2]. According to the United Nations Children’s Fund
(further – “UNICEF”), and the Ministry
of Health of Ukraine should receive breast
milk exclusively until the age of 6 months
[6, p. 1].
Governmental Guarantees of Children’s Health in Ukraine: the Duty of Care
Pursuant to Article 2 of the Law of
Ukraine On the Protection of Childhood,
the legislation on the protection of the
childhood is based on the Constitution of
Ukraine, the UN Convention on the Rights
of the Child, international treaties, adopted
by the Parliament of Ukraine as legally
enforceable, the pertaining Law, and other
legal acts, which regulate social relations
in this sphere [7, p. 1].
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Article 3 the Constitution of Ukraine
proclaims the right to life and health, honor and dignity, immunity and security to
be the highest social values in the country. It further states that the government
is responsible for these rights and freedoms, enforcement thereof, the rights and
freedoms, being the main governmental
responsibility [8, p. 4]. This means that
the government of Ukraine is liable for the
health and lifespan of its citizens.
At the same time, there is no dispute
about the fact that the health of every
citizen depends on her lifestyle choices.
However, before such a citizen is physically and mentally able to make the lifestyle choices for themselves, it would be
no exaggeration to state that her health
is a hundred percent dependent on the
nurturer, the one who provides her with
nutrition in the first several years of her
life. This fact is reinforced by the following
provisions of the Family Code of Ukraine:
(i) paragraph 2 of Article 14, which says
that the parents or legal guardians make
sure that the rights of the child are duly
executed; (ii) paragraph 2 of Article 150,
which confirms that parents have a duty of
care for the health, physical, spiritual, and
moral development of the child; and (iii)
Article 180, which lays the duty of care on
the parents for the child’s support [9, p. 3].
So how do parents know what is best
for the health of their children? Far from
every parent in Ukraine has access to the
Internet to check what the standard global requirements for breastfeeding are, and
what the major health organizations point
out as the benefits of breastfeeding.
Even in the case of the availability
of Internet connection in the family, the
parent might not always have time, or
put enough effort to check on those requirements. In the modern world, we
sometimes tend to trust the healthcare
professionals more than we trust our gut
instinct. Hence, if the pediatrician prescribes artificial baby foods at 3 months
to your infant, or if the doctor claims that
you have milk supply problems, or that
your child does not get enough, while the
infant is in the fifty-growth percentile, an
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average mother goes ahead, and buys the
artificial food, or formula, instead of applying one of the many methods to increase
her milk supply just because breastmilk is
the most healthy food for her infant.
It’s impossible to overestimate the importance of the two questions posed:
(i) How can the parent, and especially
a new mother, be aware of the perks of
breastfeeding her child, and
(ii) What does the government’s duty
of care entails?
The answer to both of them lies within one sentence: The government has to
enforce its duty of care for the children’s
health by adopting and implementing the
programs, including awareness programs,
outlining international standards of breastfeeding, the legislative basis for the regulation of breastfeeding in Ukraine.
Hence, Ukrainian government can,
and should take an active role in assisting
mothers in their breastfeeding efforts, as
opposed to creating more social obstacles
for them. What is the basis for the government to change its attitude to breastfeeding moms, and start acting to encourage higher breastfeeding patterns? Such
governmental action should be taken as
a direct enforcement of the Articles 3 and
49 of Ukrainian Constitution, the 12 Principles For Successful Breastfeeding, detailed above, and the healthcare legislation
of Ukraine.
Breastfeeding Laws in Ukraine: Reality
The primary obligation of the Ukrainian
government is to formulate, implement,
monitor and evaluate national policy on
infant feeding [10, p. 23].
Overall, current laws in Ukraine are
not responsive to the needs of breastfeeding moms. There are few governmental
regulations, and no guidelines for breastfeeding, making it difficult for breastfeeding moms to keep it up after return to
the workforce, or study environment, not
to mention allowing them to exclusively
breastfeed their children up to the age of 6
months, and until the age of 2 years after
having introduced the solid foods. The regulation effective at this moment in Ukraine
is the Resolution of the Ministers of Cabi-

net of Ukraine (2006), ¹ 1849 on the approval of the State program "Reproductive
Health, 2006-2015”, which affirms the necessity to increase to 60% the percentage
of children who are exclusively breastfed
for six months. However, needless to say,
there has been no enforcement strategy or
mechanism elaborated to implement the
provisions of this resolution into real life
in Ukraine. Hence, Ukraine has no legal
framework for ensuring the increase of
breastfeeding rates in the country.
The medical professionals do not provide adequate guidelines for mothers, either. On the upside of the story, the medical professionals often encourage mothers
to introduce solid foods, or add formula
to feeding the infants without any reasonable medical background for this parenting decision, but indeed based on the
pecuniary benefits the doctors, and other
healthcare staff receive from selling a certain amount of artificial nutrition, such as
formula, or baby foods. There is a lack of
surveys of service users about the quality of aid at health institutions, and degree of implementation of the principles
of extended breastfeeding, International
Code. Breastfeeding not included in training programs for doctors and specialists,
nurses and midwives, either at regional or
national levels [11, pp. 1–10]. At the same
time, what was of huge help to me as a
first-time mom, is the law that requires
all hospitals, especially the hospitals providing maternity care, to make a lactation
consultant, nurse or a midwife available to
provide family-friendly support and breastfeeding advice.
There is no surprise that the UNICEF
is concerned with the breastfeeding rate
in Ukraine, which is one of the lowest in
the region [12, p. 1]. At the same time,
the World Bank Data Center shows that
the percentage of exclusively breastfed
children under 6 months in Ukraine was
6%, and has doubled within the last years,
whereas in the U.S.A. this number is 65%,
3,5 times higher than in Ukraine. Croatia, Rwanda, Chile, and Afghanistan have
indicators higher than 80%. Sri Lanka,
Cambodia, Malawi, Peru, Nepal, Burundi,

443

ЮРИДИЧНИЙ ВІСНИК, 2014/6

Uruguay, and North Korea have around
65% of exclusively breastfed babies below
6 months. Most African countries, Mongolia, and Georgia still have the indicators
above 60% [13, p. 1].
The official website of the President of
Ukraine lists the main legislative basis for
protection of children’s rights in Ukraine.
Sadly, the list does not include a single
act, either imperative or recommendatory,
which would deal with the issues of infant
feeding.
Governmental Regulation of Businesses: Breast Milk Substitutes Marketing
Coordination Council of UNICEF on
“Support of Breastfeeding in Ukraine for
years 2006-2010” program was prepared
and presented for adoption by the Ministry
of Health; but the governmental authority
keeps delaying the implementation of the
Resolution “On following the International Code of Marketing of Breastmilk Substitutes in health protection institutions”
(further –the “Resolution”, thus making
the program inefficient per se [14, p. 44].
The International Code of Marketing of
Breastmilk Substitutes (further – the “International Code”), in its turn, provides
for the mechanisms for enforcement and
prosecution of violations and a monitoring
system that is independent of commercial
vested interests, and for the maternity protection legislation that enables all working
mothers to exclusively breastfeed their infants for six months and to continue thereafter. [15, pp. 1-24]. Well, we understand
why the government might be delaying
the implementation such code. The breast
milk substitutes business are getting good
profits from leaving this area of social life
unregulated by the government, and make
sure that the government does not pass
any laws preventing them from getting
the high stakes. After all, money talks,
and business is business to them. The situation might be different in regards to their
children, though.
While formula-oriented businesses
like Hipp (produced by HIPP) or Similac
(produced by Abbott Laboratories) grow
revenues from the sales of baby nutrition,
Ukrainian government has so far been re-
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luctant to implementation of more definite
and stricter regulations for the like baby
food producers. In fact, the government’s
failure to join the international community
and become a member to the Resolution
doom Ukraine to a lower level of safety of
breast milk substitutes and total lack of
education about them or about the benefits of breastfeeding, and to an almost
unlimited poorly regulated content of the
commercials regarding the formula-based
products.
Therefore, due to the absence of legislation adequately addressing regulation
of marketing of products for artificial infant feeding, or appropriate governmental
programs aimed at increasing the social
awareness and educating of health workers and health care facilities, the companies involved in the production or sales
of breast milk substitutes, bottles, and
other nursing substitutes in Ukraine take
advantage of the ignorance of medical
service providers, the general public, decision makers, and lack of awareness of
the harmful influence of their incorrect
marketing activity on breastfeeding. The
absence of legal and social control allows
such companies to aggressively implement marketing programs involving medical providers, retail sales outlets and the
media. It is also sad to admit the position
of retail outlets permitting advertising,
activities of sales agents dealing directly
with mothers and pregnant women, which
are mostly caused by unawareness of the
International Code provisions and commercial interest [15, p. 23].
This is particularly upsetting news
in the European country with almost
46,000,000.00 people because, as shown
above, breastfeeding is crucial to the children’s health, and their further health
and development throughout their lives.
Meanwhile, the European countries, the
USA, and some post-Soviet countries,
such as Georgia, have programs at the
governmental level aimed at promotion,
protection, and support of breastfeeding.
Breastfeeding Laws and Programs:
What Can We Do?
The author has analyzed international
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breastfeeding regulations, and the breastfeeding laws of several European countries
and the USA. With this in mind, she provides below a short outline of what the
government of Ukraine can do to adopt
the breastfeeding policy as the main one,
protecting, advancing, and encouraging
breastfeeding, which would be the key of
the child nutrition.
Within the European Union the document called “Protection, Promotion and
Support of Breastfeeding in Europe: a
Blueprint for Action” (further – the “Document”), developed by a project co-funded by the Directorate General for Health
and Consumer Protection of the European
Commission, serves as the grounds for
regulation of breastfeeding. The Document
explicitly states that “promotion of breastfeeding is one of the most effective ways
to improve the health of our children. It
has also beneficial effects for mothers,
families, the community, the health and
social system, the environment, and the
society in general”, and further defines
“the protection, promotion and support of
breastfeeding” as the pubic priority. [16,
p. 1-5]. The Document puts in line all the
steps that the governments can take at
the national and local levels to promote,
encourage, and advance breastfeeding.
The steps include, among others: (i) adoption and integration of the comprehensive
national policy based on the Global Strategy on Infant and Young Child Feeding
[17, pp. 1-46]; (ii) information, education,
and communication (the so-called “IEC”)
programs; (iii) pre– and in-service training for all health worker groups; (iv) implementation of the International Code;
(v) implementation of monitoring and
evaluation practices of health and social
services; (vi) conducting research to elucidate the effects of marketing practices. If
the Ukrainian government joins the efforts
envisaged in the Document at supporting
breastfeeding, it will also help create a
whole new niche of employment opportunities in the economy of the country. Baby
nutritionists, doulas, and independent lactation consultants will be trained to provide special assistance, encouragement,

and guidance to mothers in breastfeeding.
Moreover, breastfeeding pumps manufacturers and other breastfeeding-friendly producers will bring profits in the economy to
substitute the loss from the shady and not
always healthy formula and baby foods.
The government could also implement
additional taxes on the baby food producers to cover the governmental spending
for the monitoring of the baby foods producing facilities. The system of strict fines
should also be established, where the baby
foods producers would be strictly liable for
health damages to children, and liable for
any violations of the provisions of the International Code.
As for the social programs aimed at
raising awareness of society as to the
breastfeeding issues, the government of
Ukraine can follow the experience of some
of the U.S. states.
For instance, the Code of Alaska allows
a mother to breastfeed her child in any
public or private location [18, p. 1]. Another statute in Alaska prohibit a municipality
from enacting an ordinance that prohibits
or restricts a woman breastfeeding a child
in a public or private location where the
woman and child are otherwise authorized
to be. The law clarifies that lewd conduct,
lewd touching, immoral conduct, indecent
conduct, and similar terms do not include
the act of a woman breastfeeding a child
in a public or private location where the
woman and child are otherwise authorized
to be [19, p. 1]. Most U.S. states have
similar provisions in their codes, or have
special breastfeeding laws containing such
provisions [20, p. 2].
The state of Arkansas helps the breastfeeding mothers get adapted to the working environment. Hence, if a mother has to
go back to work after the maternity leave,
she can still continue breastfeeding her
child safely until the child meets the standard age when breastfeeding is not crucial,
according to the international health standards, which is the age of two. The Arkansas Code requires an employer to provide
reasonable unpaid break time each day to
an employee who needs to express breast
milk for her child and requires an employ-
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er to make a reasonable effort to provide a
private, secure and sanitary room or other location other than a toilet stall where
an employee can express her breast milk
[21, p. 1]. California, Colorado, Connecticut, Georgia, Hawaii, Illinois, Indiana,
Maine, Minnesota, Mississippi, Montana,
New Mexico, New York, North Dakota,
Oklahoma, Oregon, Rhode Island, Tennessee, Texas, Vermont, Virginia, Washington and Wyoming have similar statutes
[22, p. 2].
The State of California is probably one
of the most advanced in terms of implementing breastfeed-friendly social programs to support breastfeeding mohers,
and raise awareness of public in the area
of breastfeeding. Thus, the California Code
of Civil Procedure even takes care of the
breastfeeding moms on the jury duty,
and requires the Judicial Court to adopt a
standardized jury summons for use, which
must include a specific reference to the
rules for breastfeeding mothers [23, p. 1].
Furthermore, the California Assembly Bill
No. 1814, Chapter 226 (AB 1814) created
the law and directs the Judicial Council to
adopt a rule of court to allow the mother
of a breastfed child to postpone jury duty
for a period of up to one year and that after
one year, jury duty may be further postponed upon written request by the mother. [24, p. 1]. The states of Connecticut,
Idaho, Illinois, Iowa, Kansas, Kentucky,
Michigan, Mississippi, Montana, Nebraska, Oklahoma, Oregon, South Dakota and
Virginia also has this requirement in its
statutes [25, p. 2].
The Department of Public Health of California is also required to include in its public service campaign the promotion of mothers breastfeeding their infants. Moreover,
the department has to develop a training
course of hospital policies and recommendations to promote exclusive breastfeeding.
The Department of Public Health is also
encouraged to expand the breastfeeding
peer-counseling program. Illinois, Minnesota, Missouri, and Vermont have also implemented and encourage the development of
various breastfeeding awareness education
campaigns in society [26, p. 2].
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Conclusion
As shown above, the health benefits of
breastfeeding are numerous. Breastfeeding
in itself prevents many diseases in a child,
strengthens the child’s immune system,
creates a bond between the mother and
the child, and helps raise the social welfare of the community overall. According
to the international standards, the child
should be breastfed until 6 months of age,
and should be further breastfed with the
introduction of solid foods until the age
of 2 years. The government is directly responsible for raising breastfeeding awareness of the population, and keeping the
businesses producing formula and artificial
baby foods on the hook for violating the
International Code, which needs to be implemented by the Parliament of Ukraine
as soon as possible. As envisaged above,
the government needs to adopt specific
programs aimed at protection, promoting,
and supporting breastfeeding in Ukraine in
execution of its duty of care to the people
of Ukraine as prescribed by the Ukrainian
Constitution.
If Ukraine fails to provide for the
healthy nutrition of its children, then who
will?
Key words: breastfeeding, breast
milk, formula feeding, artificial breastmilk substitutes, the WHO’s International Code of Marketing of Breastmilk
Substitutes, the children’s right to
breastfeeding, the government’s duty of
care for the health of children in Ukraine,
Protection, Promotion and Support of
Breastfeeding in Europe: a Blueprint for
Action, the Global Strategy on Infant
and Young Child Feeding.
This scholarly journal article is
aimed at raising the social awareness in
Ukraine to the benefits of breastfeeding
children, the risks associated with the
formula feeding, and the need for
international marketing standards
compliance of artificial infants’ and
toddlers’ foods in Ukraine. The author
is a Ukrainian lawyer and a U.S.
licensed attorney, Master of Laws at
Kyiv Shevchenko University IIR and
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the Univeristy of Chicago Law School,
and a women’s rights activist with the
firsthand experience in both countries.
The article reviews the governmnetal
duty of care for the health of children
in Ukraine, and offers a governmental
policy program as the foundation to
launch the breastfeeding campaign in
Ukraine based on the examples of the
European Union countries and most
states of the U.S.A. The qualitative
research
methodology
delivered
alarming results on the state of
regulation of marketing of artificial
baby foods in Ukraine, which is
one of the few European countries
not to comply with the WHO’s
International Code. The absence of
breastfeeding laws, or regulations in
Ukraine is surprising for a European
country. The quantitative research
methods also revealed that though
many Ukrainians follow traditional
believes, as soon as mothers tackle
any difficulties with breastfeeding,
they give up for formula. According
to polls conducted by the author,
breastfeeding-uneducated
medical
providers encourage such choices of
theirs. One of the few credible sources
available on the breastfeedig issues,
and hence used for this research, are
the UNICEF and World Bank web
portals. Otherwise, there is little data
on the breastfeeding and artificial
baby foods in Ukraine. The intended
audience of the article are decisionmakers and mothers, above all, as well
as general public in Ukraine.
Öÿ ñòàòòÿ äëÿ íàóêîâîãî æóðíàëó ìàº íà ìåò³ ï³äâèùåííÿ ñîö³àëüíî¿ îá³çíàíîñò³ â Óêðà¿í³ ùîäî
ïåðåâàã ãðóäíîãî ãîäóâàííÿ ä³òåé,
ðèçèê³â, ïîâ’ÿçàíèõ ³ç øòó÷íèì âèãîäîâóâàííÿì, òà ïîòðåáè ïîãîäæåííÿ
øòó÷íîãî äèòÿ÷îãî õàð÷óâàííÿ â
Óêðà¿í³ äî ì³æíàðîäíèõ ìàðêåòèíãîâèõ ñòàíäàðò³â. Àâòîð ñòàòò³ –
óêðà¿íñüêèé þðèñò òà àìåðèêàíñüêèé
àäâîêàò, ìàã³ñòð ïðàâà ïðè ÊÍÓ ³ì.
Ò. Øåâ÷åíêà ²ÌÂ òà Óí³âåðñèòåòó
×èêàãî Øêîëè Ïðàâà, ïðàâîçàõèñíèê

æ³íîê, ÿêà ìàº áåçïîñåðåäí³é äîñâ³ä
ïðàö³ â îáîõ êðà¿íàõ. Ñòàòòÿ ðîçãëÿäàº îáîâ’ÿçîê äåðæàâè çàáåçïå÷óâàòè çäîðîâ’ÿ ä³òåé â Óêðà¿í³, à òàêîæ ïðîïîíóº äåðæàâíó ïðîãðàìó ÿê
îñíîâó äëÿ çàïóñêó êàìïàí³¿ ãðóäíîãî ãîäóâàííÿ â Óêðà¿í³ íà ïðèêëàäàõ
êðà¿í ªâðîïåéñüêîãî Ñîþçó òà á³ëüøîñò³ øòàò³â ÑØÀ. Ðåçóëüòàòè
äîñë³äæåíü ÿê³ñíèõ ïîêàçíèê³â ùîäî
ðåãóëþâàííÿ ìàðêåòèíãó øòó÷íîãî
äèòÿ÷îãî õàð÷óâàííÿ íå º âò³øíèìè
â Óêðà¿í³, ÿêà º îäí³ºþ ç íåáàãàòüîõ
ºâðîïåéñüêèõ äåðæàâ, äå ïîðóøóºòüñÿ Ì³æíàðîäíèé êîäåêñ ÂÎÇ. Â³äñóòí³ñòü ïðàâîâî¿ áàçè ùîäî ãðóäíîãî
ãîäóâàííÿ â Óêðà¿í³ íå º õàðàêòåðíîþ äëÿ ºâðîïåéñüêèõ ðåàë³é. Êð³ì
òîãî, äîñë³äæåííÿ ê³ëüê³ñíèõ ïîêàçíèê³â äîâîäèòü, ùî õî÷à á³ëüø³ñòü
óêðà¿íö³â ³ º ïðèõèëüíèêàìè òðàäèö³é, àëå ÿê ò³ëüêè ó ìàòåð³â âèíèêàþòü òðóäíîù³ ³ç ãðóäíèì ãîäóâàííÿì, âîíè â³äðàçó æ ïåðåõîäÿòü íà
øòó÷íå âèãîäîâóâàííÿ. Çã³äíî ç îïèòóâàííÿìè àâòîðà, áàãàòî ìåäè÷íèõ
óñòàíîâ ïîãàíî ïðî³íôîðìîâàí³ ïðî
ãðóäíå ãîäóâàííÿ òà ï³äòðèìóþòü
âèá³ð ìàòåð³â íà êîðèñòü øòó÷íîãî
âèãîäîâóâàííÿ. ²ñíóº ëèøå íåâåëèêà
ê³ëüê³ñòü ðåñóðñ³â ç äîñòîâ³ðíîþ ³íôîðìàö³ºþ ïðî ãðóäíå ãîäóâàííÿ, ÿê³
³ áóëè âèêîðèñòàí³ ï³ä ÷àñ ïðîâåäåííÿ äîñë³äæåíí³, – âåá ïîðòàëè ÞÍ²ÑÅÔ òà Ñâ³òîâîãî áàíêó. Êð³ì íèõ,
äàí³ ïðî ãðóäíå ãîäóâàííÿ òà øòó÷íå âèãîäîâóâàííÿ â Óêðà¿íè ïðàêòè÷íî â³äñóòí³. Ö³ëüîâà àóäèòîð³ÿ
ñòàòò³ – öå, ïåðø çà âñå, äåðæàâí³
îðãàíè, ùî ïðèéìàþòü ð³øåííÿ, òà
ìàòåð³, à òàêîæ çàãàëüíà ãðîìàäñüê³ñòü â Óêðà¿í³.
Öåëüþ ýòîé ñòàòüè äëÿ íàó÷íîãî æóðíàëà ÿâëÿåòñÿ ïîâûøåíèÿ
óðîâíÿ ñîöèàëüíîé îñâåäîìëåííîñòè
â Óêðàèíå ïî âîïðîñàì êîðìëåíèÿ
ãðóäüþ, ðèñêîâ, ñâÿçàííûõ ñ èñêóññòâåííûì âñêàðìëèâàíèåì, è íåîáõîäèìîñòè ñîãëàñîâàíèÿ èñêóññòâåííîãî äåòñêîãî ïèòàíèÿ â Óêðàèíå
ñ ìåæäóíàðîäíûìè ìàðêåòèíãîâûìè ñòàíäàðòàìè. Àâòîð ñòàòüè –
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óêðàèíñêèé þðèñò è àìåðèêàíñêèé
àäâîêàò, ìàãèñòð ïðàâà ïðè ÊÍÓ èì.
Ò. Øåâ÷åíêî ÈÌÂ è Óíèâåðñèòåòà
×èêàãî Øêîëû Ïðàâà, ïðàâîçàùèòíèê æåíùèí, ó êîòîðîé åñòü íåïîñðåäñòâåííûé îïûò ðàáîòû â îáåèõ
ñòðàíàõ. Ñòàòüÿ ïðîâîäèò îáçîð
îáÿçàííîñòè ãîñóäàðñòâà îáåñïå÷èâàòü çäîðîâüå äåòåé â Óêðàèíå,
à òàêæå ïðåäëàãàåò ãîñóäàðñòâåííóþ ïðîãðàììó â êà÷åñòâå îñíîâû äëÿ çàïóñêà êàìïàíèè êîðìëåíèÿ ãðóäüþ â Óêðàèíå íà ïðèìåðàõ
ñòðàí Åâðîïåéñêîãî Ñîþçà è áîëüøèíñòâà øòàòîâ ÑØÀ. Ðåçóëüòàòû èññëåäîâàíèé êà÷åñòâåííûõ
ïîêàçàòåëåé êàñàòåëüíî ðåãóëèðîâàíèÿ ìàðêåòèíãà èñêóññòâåííîãî
äåòñêîãî ïèòàíèÿ íåóòåøèòåëüíû
â Óêðàèíå, êîòîðàÿ ÿâëÿåòñÿ îäíîé èç íåìíîãèõ åâðîïåéñêèõ ñòðàí,
ãäå íàðóøàåòñÿ Ìåæäóíàðîäíûé
êîäåêñ ÂÎÇ. Îòñóòñòâèå þðèäè÷åñêîé áàçû êàñàòåëüíî ãðóäíîãî
êîðìëåíèÿ â Óêðàèíå íå õàðàêòåðíî äëÿ åâðîïåéñêèõ ðåàëèé. Êðîìå
òîãî, èññëåäîâàíèÿ êîëè÷åñòâåííûõ
ïîêàçàòåëåé äîêàçûâàþò, ÷òî õîòü
áîëüøèíñòâî óêðàèíöåâ è ÿâëÿþòñÿ ñòîðîííèêàìè òðàäèöèé, íî êàê
òîëüêî ó ìàòåðåé âîçíèêàþò ñëîæíîñòè ñ êîðìëåíèåì ãðóäüþ, îíè ñðàçó æå ïåðåõîäÿò íà èñêóññòâåííîå
âñêàðìëèâàíèå. Ñîãëàñíî îïðîñàì
àâòîðà, ìíîãèå ìåäèöèíñêèå ó÷ðåæäåíèÿ ïëîõî ïðîèíôîðìèðîâàíû î
êîðìëåíèè ãðóäüþ è ïîääåðæèâàþò
âûáîð ìàòåðåé â ïîëüçó èñêóññòâåííîãî âñêàðìëèâàíèÿ. Ñóùåñòâóåò
ëèøü íåáîëüøîå êîëè÷åñòâî ðåñóðñîâ ñ äîñòîâåðíîé èíôîðìàöèåé î
êîðìëåíèè ãðóäüþ, êîòîðûå è áûëè
èñïîëüçîâàíû â äàííîì èññëåäîâàíèè, – âåá ïîðòàëû ÞÍÈÑÅÔ è Âñåìèðíîãî áàíêà. Êðîìå íèõ, äàííûå î
êîðìëåíèè ãðóäüþ è èñêóññòâåííîì
âñêàðìëèâàíèè â Óêðàèíå ïðàêòè÷åñêè îòñóòñòâóþò. Öåëåâàÿ àóäèòîðèÿ ñòàòüè – ýòî, ïðåæäå âñåãî,
ãîñóäàðñòâåííûå îðãàíû, ïðèíèìàþùèå ðåøåíèÿ, è ìàòåðè, à òàêæå
øèðîêàÿ îáùåñòâåííîñòü â Óêðàèíå.
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LETTER OF REQUEST IN CROSS-BORDER LEGAL
RELATIONS IN THE CIVIL PROCEEDING
Introduction. The current development of integration processes gives rise
to the phenomenon of migration. This
also requires refinements of law, particularly of the legal institutions of international civil procedure, including the
Institute of international legal assistance
in civil matters and judicial assistance.
There must be certain tools and techniques for the aforementioned institutions to operate. One of them is a Letter
of Request.
It follows that the improvement of
a Letter of Request institute in the international civil proceeding including its
theoretical definition arises as a very important issue.
Research level. This issue has not
been well investigated in the procedural literature but some aspects have
become the subject of research of
both Ukrainian and foreign scholars:
Haimo Schack, Jametti Greiner, Harmut Linkel, Wolfgang Hau, S. Fursa,
O. Hrabovska and others.
The article’s purpose is to analyze
current issues of the institute of the Letter of request in the international civil
procedure for their theoretical and practical importance.
Body. The requesting authority and
the requested authority are the main
parts in the legal proceedings arising
concerning transmission of the Letter
of Request to execute some procedural actions. There are different ways of
transmitting the Letter of Request but
ultimately their main point is to ensure
that the authorized authority (court) will
effectuate the request of the foreign assistance and other parts will be involved
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in the process of sending or it won’t,
if the direct way of communication is
used. These relations have a cross-border character.
Due to the Letter of Request the
court can file (directly, through central judicial authority or by using other ways of transmitting of the letter of
request) a request for legal assistance
(service of documents, obtaining evidence abroad and others) to a foreign
state, as the request ordered by the authorities have procedural appointing –
a Letter of request is a document
which has an established procedural form. On the one hand, the appeal
to the institute of a Letter of Request
gives the possibility of obtaining documents abroad and execution of other
proceeding actions in the trial, on the
other hand, if we consider ways of its
transmission, the requirements for the
Letter of Request official registration
and especially its execution are really
very cumbersome. It means that one
of the important conditions of a court
referring to the institute of the international legal assistance is that kind of
necessity and emergency that makes
it impossible for the court to view the
case without transmitting the Letter of
Request in civil cases for obtaining evidence abroad, testimony and for other
purpose.
Institute of the Letter of Request in
the international civil proceeding is the
body of legal regulations governing the
peculiarity of the procedural execution,
transmission and effectuation of the Letter of Request as a document with statutory form.
© O.

Rybak, 2014
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Institute of the international legal assistance, including judicial assistance in
cases complicated by foreign element is
the body of laws governing legal relations arising between the requesting authority and the requested authority, but
other entities (Ministry of Justice, diplomatic and consular agents and/or others) the matter of which is the carrying
out the action specified in the request of
the foreign assistance (the Letter of Request) can also participate in the process
of sending and execution of the Letter of
Request.
Thereby the main distinguishing features of this civil proceeding’s institution are:
– Particularity of the legal parties
and legal relations arising with the participation of these foreign parties;
– The cross-border legal relations
have a procedural character;
– The legal relationship may arise directly between the courts or with the
intermediation of other entities;
– The execution of the Letter of Request has special features.
Concerning the execution of a letter
of request the following consequences
may occur:
– Decision to enforce a letter of request and its execution without delay;
– Execution of a letter of request
only in the part that satisfies both with
the national laws and international requirements (in the part that does not
violate the sovereignty, public policy of
the state, etc.);
– Refusal to enforce the request in its
entirety due to some statutory obstacles
(Article 12 of the Hague Convention
on obtaining evidence abroad in civil or
commercial matters on 18.03.1970);
– Failure to perform and to redirect
of the letter of request to the competent
authority which will execute this request
(Article 6 of the Hague Convention on
obtaining evidence abroad in civil or commercial matters from 03.18.1970 established the below mentioned rule:“If the
authority to whom a Letter of Request
has been transmitted is not competent

to execute it, the Letter shall be sent
forthwith to the authority in the same
State which is competent to execute it
in accordance with the provisions of its
own law”) [1].
But beyond that, there are conditions
for sending a letter of request by a court
to a foreign court or another competent
authority, such as the condition specified
in Part 1 of Article 415 of the Civil Procedural Code of Ukraine [2]:
"If the court needs to submit documents, obtain evidence abroad or execute some procedural actions in another
State during of the proceedings, then the
court may apply with the relevant letter
of request to the foreign court or other
authorized authority of a foreign state”.
Consequently, the condition for using
a letter of request is the apparent present circumstances under which, for the
follow-up trial, the court must apply to
the foreign court; otherwise it is impossible to adjudicate in a civil case.
These features and exactly the channels of transmission of the Letter of Request between judicial authorizes were
being formed for a long period of time.
Amongst the historical stages of
development of the legislation dealing
with ways of sending and execution
of the Letter of Request the following
stages (in accordance with the international conventions) can be distinguished:
1) The first historical stage dates
from 1954. The Hague Convention on
Civil Procedure was adopted, where
the legal rules providing the diplomatic
way of transmitting documents between
states were consolidated [3]. Thereafter,
the first historical way of transmission of
the letter of request was the diplomatic
one, which was established in the international convention and which was used
in the Soviet Union. Joining the Hague
Convention in 1954 the Soviet Union
stated in the note from 17 September
1966 that the judicial documents of foreign authorities which are intended for
service to persons who have residence
in the USSR and the letters of request
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of abovementioned authorities should
be transmitted via diplomatic pipelines
through the USSR Ministry of Foreign
Affairs for execution in the USSR;
2) In 1965, there was an adoption of
the Hague Convention on the Service
abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters
from 11.15.1965, where Article 9 states
that each contracting State can additionally use consular channels to transmit
documents to the authorities of another Contracting State which are defined
by the latter for this purpose [4]. Each
State can use diplomatic channels if it is
required by the exceptional circumstances with the same purpose.
3) 1970 – the adoption of the Hague
Convention on Obtaining Evidence
Abroad in Civil or Commercial Matters,
where it is affirmed that letters of request are sent via the central judiciary
authorities.
4) 1992 – The Agreement on the Settlement of Disputes related to business
activities was adopted on 03.20.1992 [5].
The Article 5 states that the providing
the legal assistance to courts and other
competent authorities of member-states
of CIS (The Commonwealth of Independent States) are directly related to
each other (the direct way of transmitting documents).
Between Member states of the EU
European Union are used also these legislation:
– Regulation (EC) No 1393/2007
of the European Parliament and of the
Council of 13 November 2007 on the
service in the Member States of judicial and extrajudicial documents in civil
or commercial matters (service of documents)
– Council Regulation (EC)No
1206/2001of 28 May 2001 on cooperation between the courts of the Member
States in the taking of evidence in civil
or commercial matters.
Comparing the Ukrainian and an EU
legislative regulation in matter of the
term for execution of letter of request
it should be noted that there are some
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differences. Letter of request should be
executed expeditiously. And the general
term for execution of the letter of request is 90 days (be executed within 90
days) (Article 10, Council Regulation
(EC) No 1206/2001of 28 May 2001 on
cooperation between the courts of the
Member States in the taking of evidence
in civil or commercial matters) [6]. In
the Ukrainian legislation this is clearly
defined in the Instruction on the procedure for the implementation of international agreements on legal assistance in
civil cases concerning service of documents, obtaining evidence and the recognition and enforcement of judgments
of 27.06.2008 ¹ 1092/5/54, where
states the general rule, i.e. the letter of
request should be executed without delay, within one month from the date of
its receipt (Section 3.10) [7].
We can distinguish these two types
of the a letter of request:
– regarding the issue of evidence, for
example obtaining evidence abroad;
– relating to the person, for example
obtaining testimony from persons outside the country in which the case is
pending by use of depositions.
Accordingly to German rules, in the
article 6 Rules of legal assistance in
civil matters is denoted these ways of
trasmittion (Rechtshilfeordnung fur
Zivilsachen (ZRHO) [8]:
1) the direct way – between the authorities of the requesting and the requested State;
2) the consular way;
3) the Ministry way, in which requests sends through the Department
of Justice of the requesting and the requested State;
4) the diplomatic way.
There are also all these types of legal relationships in the Ukrainian legislation. But in theory the third type calls
a mixed way of transmission letter of
request that also means that letter of
request can be send through central justice authority.
We presume that the matter of securing evidence only after filing a claim
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by a plaintiff must also be comprised
to the types of the international judicial assistance in civil cases where a
letter of request is used as a means of
legal assistance. If the persons involved
in the case consider that the submission of required evidence is impossible
or they have difficulty in submitting the
evidence, they are entitled to file the
statement on securing these evidences. If the evidence is abroad, the court
sends this court a letter of request in
which a request to obtain evidence and
taking measures for securing evidence
abroad are specified.
Getting, discovery and examination
of evidence are just several types of evidence but other types of evidence should
be included in the amount of legal assistance as well:
– Examination of witnesses;
– The appointment of judicial examination;
– Other ways to secure evidence.
Taking measures to secure evidence
before the filing of a claim by the plaintiff
in civil matters, complicated by foreign
element where appealing to the institution of the letter of request is necessary
becomes impossible for all practical purposes.
Consequently, the legal assistance
may also be granted regarding the effectuation of the special rights (changing
the subject or the cause of a claim etc.)
and the rights assuring legal protection
in the broad sense (securing evidence
etc.) of the plaintiff and the defendant.
Thus a letter of request can be used not
only for service of a copy of the claim
together with copies enclosed to it but
this instrument can also be used for further notification of the defendant and the
plaintiff of the changes occuring during
the proceeding.
Conclusions
Based on the above-mentioned points
the following conclusions can be drawn:
– We can distinguish two basic historical stages of development and implementation of a letter of request, which
were established in international conven-

tions between EU countries members
and not and between countries members
of the Commonwealth of Independent
States;
– At the request of the parties the
court may seek foreign assistance by
means of a letter of request which is
transmitted to the foreign authority;
– The legal assistance in civil cases the execution of which is made by
using a letter of request should also
be given in the issues of recognition and enforcement of a settlement
agreement, as well as providing the
implementation of special rights of the
parties in civil proceedings and taking
actions to secure evidence after filing
a claim; before filing a claim only such
kind of international legal assistance
as the recognition and enforcement of
court rulings to secure evidence may
be provided.
– Sending letters of request to the
court of a foreign state is the ground for
granting international legal assistance,
including the judiciary assistance, and
the condition for its granting is apparent
present circumstances in the cases with
foreign element that make it impossible
to adjudicate in a case without seeking
foreign legal assistance (this condition is
established in national and foreign legislations).
Key words: Letter of Request,
cross-border legal relations, the principle
of competition, the agreement of lawsuit,
the methods for conservation of evidence,
special rights of the plaintiff and the defendant, the reasons and conditions of
application of a Letter of Request.
The urgent issues of the Letter
of request to the foreign court in
theoretical and practical contemplation
are dealt with. The new types of
legal assistance which includes the
recognition and enforcement of the
agreement of a lawsuit, judgment on
conservation of evidence as well as the
reasons and conditions of application
of the Letter of Request to the foreign
court are analyzed in the article.
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Ó ñòàòò³ äîñë³äæóþòüñÿ àêòóàëüí³ ïèòàííÿ äîðó÷åííÿ ñóäó ³íîçåìíî¿ äåðæàâè ç òî÷êè çîðó àíàë³çó ¿õ òåîðåòè÷íîãî òà ïðàêòè÷íîãî
çíà÷åííÿ. Àíàë³çóþòüñÿ òàê³ïèòàííÿ, ÿê ï³äñòàâè òà óìîâè çâåðíåííÿ
³ç ñóäîâèì äîðó÷åííÿì äî ñóäó ³íîçåìíî¿ äåðæàâè òà íîâ³ âèäè ïðàâîâî¿ äîïîìîãè, çîêðåìà, âèçíàííÿ
òà âèêîíàííÿ ìèðîâî¿ óãîäè, óõâàëè
ùîäî çàáåçïå÷åííÿ äîêàç³â.
Â ñòàòüå èññëåäóþòñÿ àêòóàëüíûå âîïðîñû ïîðó÷åíèÿ ñóäà èíîñòðàííîãî ãîñóäàðñòâà ñ òî÷êè
çðåíèÿ àíàëèçà èõ òåîðåòè÷åñêîãî
è ïðàêòè÷åñêîãî çíà÷åíèÿ. Àíàëèçèðóþòñÿ òàêèå âîïðîñû, êàê óñëîâèÿ
îáðàùåíèÿ ñ ñóäåáíûì ïîðó÷åíèåì â
ñóä èíîñòðàííîãî ãîñóäàðñòâà è íîâûå âèäû ïðàâîâîé ïîìîùè, â ÷àñòíîñòè, ïðèçíàíèÿ è èñïîëíåíèÿ ìèðîâîãî ñîãëàøåíèÿ, ïîñòàíîâëåíèÿ
ïî îáåñïå÷åíèþ äîêàçàòåëüñòâ è îñíîâàíèÿ.
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zakon2.rada.gov.ua/laws/show/z0573-08/
card6#Public.
8. Rechtshilfeordnung für Zivilsachen
(ZRHO) vom 19. Oktober 1956 befassten Behörden die vom 15. März 2012 an geltende
Fassung der Allgemeinen Einführung in die
Rechtshilfeordnung für Zivilsachen und des Allgemeinen Teils bekannt [Electronic resource]. –
Available at : http://www.datenbanken.justiz.nrw.de/pls/jmi/ir_par_list?v_nr=1&v_
ver=&b_nr=11&b_ver=&bez_id=3.
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ÍÀÓÊÎÂÅ ÆÈÒÒß
Õ. Áåõðóç,

äîêòîð þðèäè÷íèõ íàóê, ïðîôåñîð,
ïðîôåñîð êàôåäðè ïðàâà ªÑ òà ïîð³âíÿëüíîãî ïðàâîçíàâñòâà
Íàö³îíàëüíîãî óí³âåðñèòåòó «Îäåñüêà þðèäè÷íà àêàäåì³ÿ»

ÏÐÀÂÎÂ² ÏÐÎÁËÅÌÈ
ÖÈÂ²Ë²ÇÀÖ²ÉÍÎÃÎ ÂÈÁÎÐÓ ÓÊÐÀ¯ÍÈ
Ïèòàííÿ öèâ³ë³çàö³éíîãî âèáîðó º
äëÿ Óêðà¿íè êëþ÷îâèì òà àêòóàëüíèì
³ç òî÷êè çîðó ¿¿ íåçàëåæíîñò³, òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ òà ñóâåðåí³òåòó. Îïèíèâøèñü ³ñòîðè÷íî íà ðîçäîð³ææ³ ºâðîïåéñüêî¿ òà àç³éñüêî¿ öèâ³ë³çàö³é, âîíà
áóëà ïðîòÿãîì ñâîãî ³ñíóâàííÿ îá’ºêòîì îáîï³ëüíîãî âïëèâó. Öå ñòîñóºòüñÿ
íå ò³ëüêè ñòàá³ëüíèõ ôàêòîð³â êóëüòóðè, ìåíòàë³òåòó, ïñèõîëîã³¿, à é òàêèõ
ðåëÿòèâíî «ìîá³ëüíèõ» ôàêòîð³â, ÿê
³äåîëîã³ÿ, ïîë³òèêà, äåðæàâà é ïðàâî.
Òåíäåíö³ÿì îñòàíí³õ äâîõ äåñÿòèë³òü,
ùî ç’ÿâèëèñÿ ï³ñëÿ íàáóòòÿ Óêðà¿íîþ
íåçàëåæíîñò³, ³íòåãðàö³éíî-ïðàâîâèì
àñïåêòàì ïîäàëüøîãî ðîçâèòêó Óêðà¿íè
áóëî ïðèñâÿ÷åíî êðóãëèé ñò³ë «Ïðàâîâ³
ïðîáëåìè öèâ³ë³çàö³éíîãî âèáîðó Óêðà¿íè», ùî â³äáóâñÿ 28 ëèñòîïàäà 2014 ð.
ç íàãîäè 10-ð³÷÷ÿ êàôåäðè ïðàâà ªâðîïåéñüêîãî Ñîþçó òà ïîð³âíÿëüíîãî ïðàâîçíàâñòâà Íàö³îíàëüíîãî óí³âåðñèòåòó
«Îäåñüêà þðèäè÷íà àêàäåì³ÿ».
Ó ðîáîò³ êðóãëîãî ñòîëó âçÿëè
ó÷àñòü ïðîôåñîðè, äîöåíòè, ìîëîä³
â÷åí³ é àñï³ðàíòè ïðîâ³äíèõ âèùèõ íàâ÷àëüíèõ çàêëàä³â òà óñòàíîâ, çîêðåìà
Á³ëîðóñüêîãî äåðæàâíîãî óí³âåðñèòåòó, Íàö³îíàëüíîãî óí³âåðñèòåòó «Êèºâî-Ìîãèëÿíñüêà àêàäåì³ÿ», ²íñòèòóòó
äåðæàâè ³ ïðàâà ³ì. Â.Ì. Êîðåöüêîãî
ÍÀÍ Óêðà¿íè, Îäåñüêîãî íàö³îíàëüíîãî óí³âåðñèòåòó ³ì. ². ². Ìå÷íèêîâà,
Îäåñüêî¿ íàö³îíàëüíî¿ ìîðñüêî¿ àêàäåì³¿, Îäåñüêî¿ íàö³îíàëüíî¿ àêàäåì³¿
õàð÷îâèõ òåõíîëîã³é, Íàö³îíàëüíîãî
óí³âåðñèòåòó «Îäåñüêà þðèäè÷íà àêàäåì³ÿ» òà ³í. Îáãîâîðåííÿ ïðîõîäèëî
© Х. Бехруз, 2014

çà òàêèìè íàïðÿìàìè: öèâ³ë³çàö³éíèé
âèá³ð Óêðà¿íè; ì³æíàðîäíî-ïðàâîâèé
äîñâ³ä ³ ïðàêòèêà ïðàâîâîãî ðîçâèòêó
ñóâåðåííèõ äåðæàâ; ïðàâîâ³ àñïåêòè
ºâðîïåéñüêî¿ ³íòåãðàö³¿; ïðàâî Ðàäè ªâðîïè òà çàõèñò çàãàëüíîºâðîïåéñüêèõ
ö³ííîñòåé; ïîð³âíÿëüíî-ïðàâîâèé àñïåêò, çàãàëüíîòåîðåòè÷í³ êîíñòðóêö³¿ é
³ñòîðè÷íèé äîñâ³ä öèâ³ë³çàö³éíîãî âèáîðó Óêðà¿íè. Ó ìåæàõ öèõ íàïðÿì³â
ðîáîòà êðóãëîãî ñòîëó áóëà ïîä³ëåíà
íà äâ³ ÷àñòèíè: ì³æíàðîäíî-ïðàâîâèé
òà ïîð³âíÿëüíî-ïðàâîâèé àñïåêòè öèâ³ë³çàö³éíîãî âèáîðó Óêðà¿íè.
Ïåðøà ÷àñòèíà äîïîâ³äåé ñòîñóâàëàñü ì³æíàðîäíî-ïðàâîâîãî äîñâ³äó é
ïðàêòèêè ïðàâîâîãî ðîçâèòêó ñóâåðåííèõ äåðæàâ, ïðàâîâèõ àñïåêò³â ºâðîïåéñüêî¿ ³íòåãðàö³¿, ïðàâà Ðàäè ªâðîïè òà çàõèñòó çàãàëüíîºâðîïåéñüêèõ
ö³ííîñòåé. Îñíîâíèìè äîïîâ³äà÷àìè
áóëè çàâ³äóâà÷ êàôåäðè ïðàâà ªâðîïåéñüêîãî Ñîþçó òà ïîð³âíÿëüíîãî ïðàâîçíàâñòâà Íàö³îíàëüíîãî óí³âåðñèòåòó
«Îäåñüêà þðèäè÷íà àêàäåì³ÿ», äîêòîð
þðèäè÷íèõ íàóê, ïðîôåñîð Î.Ê. Âèøíÿêîâ; ïðîôåñîð êàôåäðè ãàëóçåâèõ
ïðàâîâèõ íàóê Íàö³îíàëüíîãî óí³âåðñèòåòó «Êèºâî-Ìîãèëÿíñüêà àêàäåì³ÿ»,
äîêòîð þðèäè÷íèõ íàóê Ð.À. Ïåòðîâ;
çàâ³äóâà÷ êàôåäðè àäì³í³ñòðàòèâíîãî
òà êðèì³íàëüíîãî ïðàâà Îäåñüêî¿ íàö³îíàëüíî¿ ìîðñüêî¿ àêàäåì³¿, äîêòîð
þðèäè÷íèõ íàóê, ïðîôåñîð Á.Â. Áàá³í;
çàâ³äóâà÷ êàôåäðè åêîíîì³êè ïðîìèñëîâîñò³ Îäåñüêî¿ íàö³îíàëüíî¿ àêàäåì³¿
õàð÷îâèõ òåõíîëîã³é, äîêòîð åêîíîì³÷íèõ íàóê, ïðîôåñîð Î.². Ïàâëîâ; çàâ³ä-

455

ЮРИДИЧНИЙ ВІСНИК, 2014/6

óâà÷ êàôåäðè ì³æíàðîäíîãî ïðàâà òà
ïîð³âíÿëüíîãî ïðàâîçíàâñòâà Ì³æíàðîäíîãî ãóìàí³òàðíîãî óí³âåðñèòåòó,
äîêòîð þðèäè÷íèõ íàóê, äîöåíò Ò.Î.
Àíöóïîâà. Äîïîâ³ä³ ïåðåâàæíî áóëè
ïðèñâÿ÷åí³ õàðàêòåðèñòèö³ íîâîãî ì³æíàðîäíîãî äîãîâîðó Óêðà¿íè – Óãîäè
ïðî àñîö³àö³þ ç ªâðîïåéñüêèì Ñîþçîì
(äàë³ – Óãîäà). Ó ìåæàõ ö³º¿ òåìè áóëî
îõàðàêòåðèçîâàíî ïîðÿäîê ââåäåííÿ
Óãîäè â ä³þ, óìîâè é îáñÿã çàñòîñóâàííÿ Óãîäè íà òèì÷àñîâ³é òà ïîñò³éí³é
îñíîâ³, ïîðÿäîê òèì÷àñîâî¿ ä³¿ ðåæèìó
àâòîíîìíèõ òîðãîâåëüíèõ ïðåôåðåíö³é,
³íø³ óìîâè é çàñòåðåæåííÿ, îñîáëèâîñò³ òà ïåðñïåêòèâè çàñòîñóâàííÿ. Áóëî
âèêëàäåíî ð³çí³ òî÷êè çîðó ñòîñîâíî
ì³ñöÿ òà çíà÷åííÿ Óãîäè â ïðàâîâ³é
ñèñòåì³ Óêðà¿íè, à òàêîæ ïåðåäáà÷åíî
íàñë³äê³â ä³¿ Óãîäè äëÿ ðîçâèòêó îêðåìèõ ãîñïîäàðñüêèõ ñåãìåíò³â, çîêðåìà
íàö³îíàëüíî¿ ìîðñüêî¿ ³íäóñòð³¿.
Îêðåìî âàðòî â³äçíà÷èòè äîïîâ³ä³,
ÿê³ ñòîñóâàëèñÿ ïðàâà Ðàäè ªâðîïè òà
çàõèñòó çàãàëüíîºâðîïåéñüêèõ ö³ííîñòåé. Ó íèõ éøëîñÿ ïðî áåçïîñåðåäí³é
âïëèâ ºâðîïåéñüêèõ ö³ííîñòåé ³ äîñÿãíåíü ºâðîïåéñüêî¿ öèâ³ë³çàö³¿ íà ïîë³òè÷íèé òà ïðàâîâèé ðîçâèòîê íàøî¿
äåðæàâè. Òàê, ó äîïîâ³ä³ Ò.Î. Àíöóïîâî¿ «Âíåñîê Ðàäè ªâðîïè ó ïîøèðåííÿ
òà çàõèñò çàãàëüíîºâðîïåéñüêèõ ö³ííîñòåé» çàçíà÷àëîñÿ, ùî âñ³ ºâðîïåéñüê³
êðà¿íè õàðàêòåðèçóþòüñÿ çì³øóâàííÿì
êóëüòóð, ðåë³ã³é, òðàäèö³é ³ ìîâ òà íàé÷àñò³øå º äîìîì äëÿ ð³çíèõ ãðóï íàñåëåííÿ. «Ìîçà¿êà ³äåíòè÷íîñò³» ðîçâèâàëàñÿ âïðîäîâæ âñ³º¿ ¿õ ³ñòîð³¿ é âíåñëà
ñóòòºâèé âíåñîê ó ôîðìóâàííÿ ¿õ íàö³îíàëüíî¿ ³äåíòè÷íîñò³. Ïðîòå íàñåëåííÿ ªâðîïè çàâæäè, íàâ³òü çà ãëèáîêèõ
ì³æåòí³÷íèõ ³ ì³æäåðæàâíèõ ðîçá³æíîñòåé, ìàëî çàãàëüíå â³ä÷óòòÿ ïðèíàëåæíîñò³ äî îäí³º¿ öèâ³ë³çàö³¿. Ïîøóêè
ºâðîïåéñüêî¿ ³äåíòè÷íîñò³ º òåìîþ, ÿêà
íèí³ àêòèâíî îáãîâîðþºòüñÿ â ìåæàõ
Ðàäè ªâðîïè. Ó ðåçóëüòàò³ ä³ÿëüíîñò³
ö³º¿ îðãàí³çàö³¿ óòâåðäèëèñÿ îñíîâîïîëîæí³ ïðèíöèïè äåìîêðàò³¿, âåðõîâåíñòâà ïðàâà é çàõèñòó ïðàâ ëþäèíè, ÿê³
º îäíî÷àñíî ãåíåðàëüíèìè íàïðÿìàìè
ñï³âðîá³òíèöòâà äåðæàâ-÷ëåí³â Ðàäè
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ªâðîïè. Ïîðÿä ³ç çàãàëüíèìè ïðèíöèïàìè ïðàâà é îñíîâíèìè ïðèíöèïàìè
ì³æíàðîäíîãî ïóáë³÷íîãî ïðàâà ¿õ ñë³ä
ââàæàòè ³äåéíèìè çàñàäàìè é ö³ííîñòÿìè, ÿê³ º ÿäðîì ñèñòåìè ïðàâà Ðàäè
ªâðîïè òà ÿê³ ïîøèðþþòü ñâîþ ä³þ ð³âíîþ ì³ðîþ íà ìàòåð³àëüíó é ïðîöåñóàëüíó éîãî ñêëàäîâ³.
Äðóãà ÷àñòèíà äîïîâ³äåé ñòîñóâàëàñÿ äîñë³äæåíü ïîð³âíÿëüíî-ïðàâîâîãî àñïåêòó, çàãàëüíîòåîðåòè÷íèõ
êîíñòðóêö³é òà ³ñòîðè÷íîãî äîñâ³äó
öèâ³ë³çàö³éíîãî âèáîðó Óêðà¿íè. Ç äîïîâ³äÿìè âèñòóïèëè çàâ³äóâà÷ êàôåäðè
òåîð³¿ äåðæàâè ³ ïðàâà Íàö³îíàëüíîãî
óí³âåðñèòåòó «Îäåñüêà þðèäè÷íà àêàäåì³ÿ», äîêòîð þðèäè÷íèõ íàóê, ïðîôåñîð, ÷ëåí-êîðåñïîíäåíò Íàö³îíàëüíî¿ àêàäåì³¿ ïðàâîâèõ íàóê Óêðà¿íè
Þ.Ì. Îáîðîòîâ; ïðîôåñîð êàôåäðè
ïðàâà ªâðîïåéñüêîãî Ñîþçó òà ïîð³âíÿëüíîãî ïðàâîçíàâñòâà Íàö³îíàëüíîãî
óí³âåðñèòåòó «Îäåñüêà þðèäè÷íà àêàäåì³ÿ», äîêòîð þðèäè÷íèõ íàóê, ïðîôåñîð Õ.Í. Áåõðóç; ïðîôåñîð êàôåäðè
ïðàâà ªâðîïåéñüêîãî Ñîþçó òà ïîð³âíÿëüíîãî ïðàâîçíàâñòâà Íàö³îíàëüíîãî
óí³âåðñèòåòó «Îäåñüêà þðèäè÷íà àêàäåì³ÿ», äîêòîð þðèäè÷íèõ íàóê, ïðîôåñîð Ì.À. Äàì³ðë³.
Ó ñâî¿é äîïîâ³ä³ «Óêðà¿íñüêèé ì³ñöåðîçâèòîê â ïðèêîðäîíí³é (ºâðàç³éñüê³é)
öèâ³ë³çàö³¿ ÿê îñíîâà ïðàâîâîãî ðîçâèòêó» Þ.Ì. Îáîðîòîâ çàçíà÷èâ, ùî âèçíàííÿ ïëþðàë³çìó öèâ³ë³çàö³é ó ñó÷àñíîìó ñâ³ò³ áàãàòî â ÷îìó âèçíà÷àº ¿õ
ïîä³ë íà çàõ³äíó é ñõ³äíó. Òèì ÷àñîì
íà ¿õ ìåæ³ ³ñíóþòü ïðèêîðäîíí³ öèâ³ë³çàö³¿, çîêðåìà ºâðàç³éñüêà öèâ³ë³çàö³ÿ
(ïðàâîñëàâíà, ñëîâ’ÿíñüêà). Íàéâàæëèâ³øîþ ï³äñòàâîþ öèâ³ë³çàö³éíî¿ ïðèíàëåæíîñò³ º ì³ñöåðîçâèòîê. Çîêðåìà,
óêðà¿íñüêèé ì³ñöåðîçâèòîê ïîâ’ÿçàíèé
³ç ïîñò³éíèì ä³àëîãîì ì³æ çàõ³äíîþ é
ñõ³äíîþ öèâ³ë³çàö³ºþ. ßê íå ìîæíà çì³íèòè ì³ñöåðîçâèòîê Óêðà¿íè, òàê ³ íåìîæëèâî ïåðåéòè ç îäí³º¿ öèâ³ë³çàö³¿ â
³íøó. Îòæå, íà äóìêó Þ.Ì. Îáîðîòîâà, íåîáõ³äíî çáåð³ãàòè ö³ë³ñí³ñòü ó ìåæàõ ïðèêîðäîííî¿ öèâ³ë³çàö³¿, à îòæå, ³
ïðàâîâèé ìåíòàë³òåò, ïðàâîâ³ òðàäèö³¿,
îñîáëèâîñò³ ïðàâîâî¿ êóëüòóðè.
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Äîïîâ³äü Ì.À. Äàì³ðë³ áóëà ïðèñâÿ÷åíà ïîð³âíÿëüíîìó ïðàâîçíàâñòâó òà
ïðîáëåì³ ñàìî³äåíòèô³êàö³¿ íàö³îíàëüíèõ ïðàâîâèõ ñèñòåì. Äîïîâ³äà÷ ðîçêðèâ äåÿê³ òåîðåòè÷í³ ïðîáëåìè (ïîíÿòòÿ, îñîáëèâîñò³ òîùî) ñàìî³äåíòèô³êàö³¿
íàö³îíàëüíèõ ïðàâîâèõ ñèñòåì, ðîçãëÿíóâ ïèòàííÿ ïðî òå, ùî º ï³äñòàâîþ
âèð³øåííÿ ïðîáëåì ñàìî³äåíòèô³êàö³¿
íàö³îíàëüíèõ ïðàâîâèõ ñèñòåì ó ìåæàõ
ïîð³âíÿëüíî-ïðàâîâî¿ íàóêè ³ ÿêèì ïðè
öüîìó º ìåòîäîëîã³÷íèé ³íñòðóìåíòàð³é
ï³çíàííÿ. Íà äóìêó â÷åíîãî, òàêèì ³íñòðóìåíòîì º «case-study» ïîð³âíÿííÿ.
Äåòàëüíî çóïèíÿþ÷èñü íà îñîáëèâîñòÿõ öüîãî âèäó ïîð³âíÿííÿ, äîïîâ³äà÷
íàäàâ àíàë³ç éîãî ìîæëèâîñòåé ³ ìåæ,
ïåðåâàã òà íåäîë³ê³â.
Çíà÷åííþ ãåîïîë³òè÷íîãî ÷èííèêà
äëÿ ì³æíàðîäíî-ïðàâîâîãî ðåãóëþâàííÿ â³éñüêîâèõ êîíôë³êò³â ïðèñâÿòèâ

ñâîþ äîïîâ³äü Õ.Í. Áåõðóç. Îñíîâíîþ
òåçîþ äîïîâ³ä³ ñòàëî òå, ùî â íàø
÷àñ çì³íþºòüñÿ êîíô³ãóðàö³ÿ ðåã³îí³â
³ ì³æðåã³îíàëüíèõ ïðîñòîð³â, ³ç êàðòè
ñâ³òó çíèêàþòü ö³ë³ äåðæàâè, ç’ÿâëÿþòüñÿ íîâ³ íàö³îíàëüí³ é ðåã³îíàëüí³
öåíòðè. Êîæíà äåðæàâà ð³çíîþ ì³ðîþ
ìàº ñâî¿ ³íòåðåñè íà ì³æíàðîäí³é àðåí³.
Ïðîòå äîñë³äæåííÿ ïîë³òè÷íèõ ïðîöåñ³â áåçïîñåðåäíüî ïîâ’ÿçàíå ç òåðèòîð³ºþ, íà ÿê³é âîíè ïðîõîäÿòü, ³ áóäü-ÿêå
óçàãàëüíåííÿ âèìàãàº êîíêðåòíîãî àíàë³çó. Ï³ä ÷àñ àíàë³çó âèçíà÷åííÿ ñèëè
íà ñâ³òîâ³é àðåí³, ÿê ïðàâèëî, âðàõîâóþòüñÿ ñï³ââ³äíîøåííÿ ì³æ ïîë³òè÷íèìè ñóá’ºêòàìè ñèëè, àáî äåðæàâàìè.
Îñê³ëüêè ö³ ïîë³òè÷í³ îäèíèö³ âèçíà÷àþòüñÿ òåðèòîð³ºþ, à â³äíîñèíè ì³æ
íèìè çóìîâëþþòüñÿ òàêîæ ïðîñòîðîâèìè â³äíîñèíàìè, ãåîãðàô³÷íèé ÷èííèê
â³ä³ãðàº òóò ³ñòîòíó ðîëü.
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Ïåðøèé ðîçä³ë ìîíîãðàô³¿ «Ãíîñåîëîã³÷í³ âèòîêè ³ òåîðåòèêî-ìåòîäîëîã³÷í³ çàñàäè âèáîð÷î¿ ³íæåíåð³¿» ðîçêðèâàº
äóàë³ñòè÷íó ïðèðîäó âèáîð÷î¿ ³íæåíåð³¿. Ç îäíîãî áîêó, öå ö³ëåñïðÿìîâàíà
íàóêîâî òà ïðàãìàòè÷íî îáʉðóíòîâàíà
ä³ÿëüí³ñòü ³ç êîíñòèòóö³éíî-ïðàâîâîãî êîíñòðóþâàííÿ âèáîð÷î¿ ñèñòåìè é
ïðàâîâèõ òåõíîëîã³é âèáîð÷îãî ïðîöåñó ç ìåòîþ îòðèìàííÿ çàäàíîãî ïîë³òèêî-ïðàâîâîãî ðåçóëüòàòó, ùî çàçíàº
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ñîö³î³íæåíåðíèé ï³äõ³ä ñëóøíî âèçíà÷àºòüñÿ ÿê òåîðåòèêî-ìåòîäîëîã³÷íà
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¿õ ðåçóëüòàòèâíîñò³ ç òî÷êè çîðó îïòèì³çàö³¿ òà ï³äâèùåííÿ åôåêòèâíîñò³.
Äðóãèé ðîçä³ë ðîáîòè «Êîíñòèòóö³éíî-ïðàâîâà õàðàêòåðèñòèêà òåõíîëîã³¿
âèáîð÷î¿ ³íæåíåð³¿» ðîçêðèâàº âèáîð÷ó
³íæåíåð³þ ÿê ñòðàòåã³÷íî îñìèñëåíó ä³ÿëüí³ñòü, çàñíîâàíó íà ïåâí³é ñèñòåì³
ö³ëåé, îð³ºíòèð³â, êðèòåð³¿â, ùî â³äîáðàæàþòü ñóòí³ñíî-çì³ñòîâí³ êîíñòèòóö³éíî-ïðàâîâ³ õàðàêòåðèñòèêè ìàéáóòíüî¿ âèáîð÷î¿ ñèñòåìè é ïðîöåñó,
ÿêà ðîçêðèâàºòüñÿ ÷åðåç òåõíîëîã³÷í³
ñêëàäîâ³: òåëåîëîã³÷íó («ö³ëü»), êîíñòðóêòèâíó («çàñ³á»), ïðîãíîñòè÷íó é
ðåçóëüòàòèâíó («ðåçóëüòàò»), ÿê³ ò³ñíî
âçàºìîä³þòü ì³æ ñîáîþ òà äîïîâíþþòü
îäíà îäíó.
Ó ìîíîãðàô³¿ çðîáëåíî â ö³ëîìó âäàëó ñïðîáó ïðîàíàë³çóâàòè ïðîöåñ ðîçðîáêè âèáîð÷îãî çàêîíîäàâñòâà ç òî÷êè
çîðó ñîö³î³íæåíåðíîãî ï³äõîäó, ÿêèé
çà òàêîãî ñòàíó ñïðàâ ʉðóíòóºòüñÿ íà
ìîæëèâîñò³ âíåñåííÿ óñâ³äîìëåíèõ ³
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ïðîöåñó, ùî ïîòðåáóº îáʉðóíòóâàííÿ
ö³ëåé ñóá’ºêòà êîíñòèòóö³éíî-ïðàâîâîãî
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ä³ºâèõ ïðàâîâèõ çàñîá³â ïåðåòâîðåííÿ
âèáîð÷î¿ ñèñòåìè òà ïðîöåñó, à òàêîæ
íà îö³íêó åôåêòèâíîñò³ îòðèìàíèõ ðåçóëüòàò³â.
Ó òðåòüîìó ðîçä³ë³ ìîíîãðàô³¿ «Êîíñòèòóö³éíî-ïðàâîâå
êîíñòðóþâàííÿ
âèáîð÷î¿ ñèñòåìè» àâòîðîì àðãóìåíòîâàíî õèáí³ñòü òðàäèö³éíîãî ï³äõîäó äî
ðîçóì³ííÿ âèáîð÷î¿ ñèñòåìè â øèðîêîìó é âóçüêîìó ñåíñàõ. Òàêîæ îõàðàêòåðèçîâàíî âèáîð÷ó ñèñòåìó ÿê òàêó,
ùî çàáåçïå÷óº ðåàë³çàö³þ âèáîð÷èõ
ïðàâ ãðîìàäÿí, ôîðìóâàííÿ âëàäíèõ
âèáîðíèõ îðãàí³â òà ïåâíèé òèï îðãàí³çàö³¿ ïóáë³÷íî¿ âëàäè ÷åðåç ñóêóïí³ñòü
â³äíîñíî ñàìîñò³éíèõ, ïðîòå âçàºìîçóìîâëåíèõ ³ âçàºìîä³þ÷èõ ó ìåæàõ âèáîð÷îãî ïðîöåñó ïðàâîâèõ òåõíîëîã³é
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ïîñàäè, ãîëîñóâàííÿ âèáîðö³â, âñòàíîâëåííÿ ðåçóëüòàòó âèáîð³â).
Ó ðîáîò³ ïðî³ëþñòðîâàíî ïðîöåñ
êîíñòèòóö³éíî-ïðàâîâîãî
êîíñòðóþâàííÿ âèáîð÷î¿ ñèñòåìè íà ïðèêëàä³
òåõíîëîã³¿ ðîçïîä³ëó ïðåäñòàâíèöüêèõ ìàíäàò³â, ï³äòâåðäæåíèé øëÿõîì
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(íàéá³ëüøèõ çàëèøê³â, íàéìåíøîãî
ñåðåäíüîãî, íàéá³ëüøîãî ñåðåäíüîãî,
ñåðåäíüîãî àðèôìåòè÷íîãî, ñåðåäíüîãî ãåîìåòðè÷íîãî, ñåðåäíüîãî ãàðìîí³éíîãî), à òàêîæ ³ç âèêîðèñòàííÿì
ìåòîä³â ä³ëüíèê³â (ä’Îíäòà, Ñåíò-Ëàʉþ, ìîäèô³êîâàíîãî ìåòîäó Ñåíò-Ëàʉþ,
«äàòñüêîãî» ìåòîäó, ìåòîäó ä³ëüíèê³â
²ìïåð³àë³), âèêëàäåíèõ ó 35 äîäàòêàõ.
Îñòàíí³é, ÷åòâåðòèé, ðîçä³ë ïðèñâÿ÷åíî ïðîáëåì³ ñï³ââ³äíîøåííÿ âèáîð÷î¿
³íæåíåð³¿ òà çëîâæèâàíü ïîâíîâàæåííÿìè âëàäíîãî õàðàêòåðó. Çîêðåìà,
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